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1.

Background

The objectives for the legal framework and the market of the CHANGE project is to map the
legal framework and the market influencing consumers in their choice of antifouling
techniques for leisure boats, in order to understand how consumers can be influenced to
choose alternatives with less impact on the Baltic marine environment.
Specific objectives in the CHANGE project are: 1) to describe the legal situation related to
antifouling for leisure boats in the Baltic, 2) identify and analyse legal as well as market
barriers and driving forces for introducing alternative antifouling techniques for leisure
boats, 3) present alternative governance structures influencing the market to offer and
consumers and to suggest where new regulation is needed to reduce the use of toxic
antifoulants.

2.

Mapping the legal situation

Key actors create markets! To a high degree these actors’ understanding of the antifouling
problem will affect the overall perception of possible remedies for action to reduce
hazardous environmental impact. However, one thing is clear; an important component in
this understanding is the legal landscape that governs it.
First of all the work in CHANGE has performed a traditional legal survey of rules with origin
in EU-law. Furthermore, the Water Framework Directive (WFD) and the Marine Strategy
Framework Directive (MSFD) and their implementation in member states like Sweden,
Denmark and Finland has been reviewed. The results are described in detail in the
attachments.

3.
1.
2.
3.
4.

Attachments
Antifouling for leisure boats in the Baltic Sea – a review of the European Union
chemicals and water legislation
National Study – Finland
National Study – Sweden
National Study - Denmark
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Deliverable 3.1 Attachment 1

Antifouling for leisure boats in the Baltic Sea
A review of the European Union chemicals and water
legislation
Author: Jonas Nilsson

Abstract
In this report, the EU legislation regulating antifouling measures for leisure boats
in the Baltic Sea will be presented with particular focus on authorisation of
antifouling biocides and on determining the extent of the Member States’
autonomy in other antifouling related matters. The report outlines the important
provisions of applicable legislation in both the regulations concerning
harmonization of the authorisation of chemicals and the directives targeting the
environmental concerns of the water bodies in the Union. The Biocidal Products
Regulation provides the basis for all biocidal products authorisation, including
procedural provisions and requirements for approval of active substances and
authorisation of biocidal products, while the Water Framework Directive and the
Marine Strategy Framework Directive regulate the marine environment and
provide specific environmental quality standards and measures that must be
considered in the authorisation process. Provisions in both the Biocidal Products
Regulation and the regulation in combination with the water policy directives
provide the possibility to impose conditions or restrictions on antifouling
biocides based on local environmental conditions, but the environmental
concerns must be weighed against the objective of harmonization of the internal
market. The particular sensitivity and unique environmental quality of the Baltic
Sea constitutes aspects that can and must be taken into consideration in the
authorisation process. The water quality directives put further antifouling
related obligations on the Member States, which they may achieve through
various regulations and actions determined on a national level.
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1. Introduction
The use of effective antifouling is essential for any maritime vessel as a mean to
ensure the proper functioning of the vessel, as a cost-reductive measure and for
environmental purposes. Antifouling is, however, far from unproblematic as the
method of choice has often involved very toxic biocides with severe negative
effects on the environment, even though the use of non-biocidal methods, such as
mechanical cleaning, especially for leisure boats, has been more commonly used
during recent years.
The aim of this report is to outline the European Union’s legislation concerning
antifouling for leisure boats and to determine which areas and to what extent
each Member State can regulate antifouling domestically. The primary focus of
the report will be on the use of biocidal antifouling products and the use of these
in the Baltic Sea as this has been thoroughly regulated by the European Union.
The Baltic Sea has unique environmental qualities and is more sensitive to the
dangers of the chemicals involved in antifouling than many other waters. The
report will look into the effect and flexibility of the current legislation to
accommodate to these unique circumstances. Additionally, the Baltic Sea is not
entirely surrounded by Member States as Russia also has coast by the waters.
The regulation must therefore be able to accommodate international
cooperation beyond the borders of the Community to reach the goal of a healthy
marine environment.
Despite an increase in alternative antifouling methods lately, the report will
focus on the biocidal alternatives, inter alia copper-based antifouling paints, due
to the method’s continuous dominance as the preferred method and its potential
dangers to the environment. The report will only look into the Union legislation,
as the national aspect will be the focal point in other CHANGE reports. A
substantial part of the legislation of note consists of EU directives that need to be
incorporated into national law. Without reviewing the national adaptation of the
directives any definite conclusion of its practical application is going to be
limited.
The report will commence with an overview of the general European Union
environmental legislation. The section intends to give a brief introduction to the
foundation that the regulations and directives more specific to the issue at hand,
presented subsequently in the report, are based upon. The main portion of the
report, consisting of the presentation of applicable European legislation, will be
divided into two sections, The chemical policy of the European Union and The
water quality policy of the European Union. Within the sections, each legislative
instrument will be handled separately and at the end the section will be
summarized with focus on its impact on antifouling for leisure boats.
The section presenting the chemical policy of the European Union will focus on
the approval of biocidal products. Naturally the focus of this section will be the
Biocidal Products Regulation as the primary regulation for authorisation of
biocides. The presentation will present the process of authorising active
substances and biocidal products, particularly attending to the possibility of
influence and self-determination each individual Member State possesses. A brief
CHANGE Deliverable 3.1 Attachment 1 EU Study
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overview of other applicable Union legislation within the chemical policy will be
presented, including REACH and the CLP regulation. REACH is closely connected
to BPR and has certain applicability on authorisation of antifouling biocides. The
section will introduce the functioning of the legislation and clarify the
applicability on the issue at hand. The CLP regulation does not concern the
authorisation of biocides, but rather the classification and labelling of such
products, and the basics of the regulation and its impact on antifouling products
will be presented.
The next section, presenting the water quality policy of the European Union, will
revolve around two pieces of legislation – the Water Framework Directive and
the Marine Strategy Framework Directive. These two framework directives aim
for all water bodies of the European Union to reach at least a good
environmental status, including proper chemical balance, thus playing an
important role in several different aspects of antifouling. As the national
implementation of these directives will not be reviewed within this report, the
section will instead detail the general process of setting up the national
implementation, its potential impact on the authorisation of antifoulants and
impact on other aspects of antifouling.
The report will conclude with a summary and conclusions of the overall findings.
It will elaborate on the correlation between the two chemical and water quality
legislations and attempt to determine the Member States’ possibility to have an
impact on the domestic approval of antifouling biocides to accommodate local
conditions and control over other antifouling related activities. It will also
determine the obligations for the Member States related to antifouling that the
water quality directives create and the possibilities for domestic regulation to
fulfil these obligations.
The source material of the report consists mainly of European Union legislation
and official policy documents, including white papers, strategic documents,
reports etc., accommodating the legislation. Due to the many aspects of national
authorisation or implementation, the Commission has been keen to develop
several guidelines to ensure uniform domestic application. The chosen pieces of
legislation have in large part been recently adopted and/or not fully
implemented yet, resulting in restricted availability of literature, case law and
practical examples. Instead the visions, guidelines and detailed descriptions of
the policy documents provide an insight to the potential end result of the current
movement. The websites of ECHA, the European Commission and EUR-Lex have
been particularly useful in finding relevant legislation and documents and
providing an overview of the system.
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2. The legal basis for European Union environmental law
When the European Union was founded in 1957, environmental policy was
nowhere to be found. It was not until 1972 that the first environmental
legislation, the Environmental Action Programme, was adopted and in 1987, as
the Single European Act (SEA) came into force, explicit mention of
environmental protection was included in the treaties. Today, the European
Union is known as a leader in environmental policy, not only on a regional level,
but also globally. In this chapter a brief overview of the treaty law of the
European Union from an environmental aspect will be presented to determine
the Union’s legislative competence on such matters, with the Treaty on the
Functioning of the European Union1 (TFEU) as the basis. The articles cited refer
to the article, or the corresponding article, in the TFEU as amended by the Lisbon
Treaty, in force since 1 December 2009.
The Lisbon Treaty created two main treaties, the Treaty on the European Union
(TEU) and TFEU. TEU sets out general principles and institutional arrangements,
while TFEU further details the role, policies and operation of the EU and firmly
establishes the legal competence of the Union in environmental matters. That
has, however, not always been the case, as environmental protection was not
explicitly mentioned in the treaty until the adoption of the SEA. Instead, the
predecessors to Article 115 TFEU was primarily used to develop environmental
legislation on the basis of approximation of national legislation directly affecting
the establishment or functioning of the common (now internal) market. The SEA
introduced changes to the current Article 114 TFEU making measures based on
the harmonization of the internal market easier to adopt, which includes
environmental measures as confirmed by the Court.2 Laws adopted under Article
114 follows the ordinary legislative procedure as outlined in Article 294.
Even if a harmonisation measure is introduced, Member States are given the
possibility to maintain existing national provisions under Article 114(4), or
introduce new ones under Article 114(5). Existing national legislation may be
maintained on the grounds of major needs referred to in article 36, or relating to
the protection of the environment or the working environment, which allows
individual member states to maintain a higher level of protection than
prescribed by the EU. Introducing national provisions is more difficult as it is
thought to be more likely to jeopardise harmonisation. The provision must be
based on new scientific evidence and relate to the protection of the environment
or the working environment. The problem must be specific to the Member State,
thus not applicable to the entire union, but neither does it have to be within that
state alone.3 Any discrepancy has to be submitted to the Commission that has six
months to approve or reject the provision.4

The treaty was renamed by the Lisbon Treaty and was earlier named Treaty
Establishing the European Community (TEC)
2 Case C-300/89 Commission v Council (Titanium Dioxide) [1991] ECR-I 2867
3 Case T-182/06 Netherlands v Commission [2007] ECR II-2003, para. 65
4 Article 114(6)
1
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The SEA also introduced the environmental title that now comprises Articles
191-193 TFEU. Provisions based on these articles originate from environmental
aspects, in contrast to based on Article 114 that originate from the internal
market. In Article 191(1) the union policy on the environment is defined as the
pursuit of the following objectives:
- preserving, protecting and improving the quality of the environment,
- protecting human health,
- prudent and rational utilisation of natural resources,
- promoting measures at international level to deal with regional or
worldwide environmental problems, and in particular combating
climate change.
Article 191(2) prescribes the environmental policies that the pursuit of the
objectives is based upon. The policy shall be aimed at a high level of protection,
as repeated from the common provisions in Article 3 TEU. This should not be
construed as necessarily the highest that is technically possible, but rather what
is deemed as compatible with the taken measure.5 Three other general principles
are explicitly stated as the base of the Union policy.
The precautionary principle is the risk management approach used in the
environmental legislation of the EU. The principle prescribes that all the
available scientific information needs to be assessed and evaluated, especially
acknowledging and taking into consideration the level of scientific uncertainty,
before making a decision. The level of risk to society must be deemed acceptable
and is central in deciding whether to act or not to act. To do nothing may be a
response in its own right.6 If a measure is taken, it should be proportional to the
level of protection, non-discriminatory, consistent with similar measures and
based on a cost-benefit analysis. It should also be subject to review as new
scientific data becomes available and the producing of new scientific data should
be made to be able to make a more comprehensive risk assessment.7
The preventive principle prescribes that action is preferably to be taken before
actual damage occurs. Having to repair damage, instead of preventing it, is most
often environmentally less successful and economically more costly.
The polluter pays principle determines that the producer of the pollution, instead
of society and the taxpayers, should bear the cost for the prevention and the
reparation of it to reflect the actual cost of production. The principle works to
fairly allocate the costs, but also as an incentive to reduce the environmental
pollution. It can at times be difficult to determine who should be regarded as the
polluter, as most parties (the consumer, the producer, the retailer etc.)

Case C-341/95 Betatti v Safety Hi-Tech [1998] ECR I-4377, para. 47
European Commission; Communication on the Precautionary Principle; COM
[2000] 1 final, p. 15
7 Id., p. 4
5
6
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contribute to the pollution,8 and it may also be difficult to determine how the
cost of the pollution should be quantified.9
Article 192 concerns the decision-making on the objectives set out in the
previous article. In the first paragraph, an ordinary legislative procedure is
prescribed with shared responsibility between the Parliament and the Council.
However, an exception is available in the second paragraph for (a) provisions
primarily of a fiscal nature or (b) measures affecting town and country planning,
quantitative management of water resources or affecting directly or indirectly, the
availability of those resources, land use, with the exception of waste management
or (c) measures significantly affecting a Member State’s choice between different
energy sources and the general structure of its energy supply. The interpretation
of the second paragraph has caused considerable theoretical problems
concerning its interpretation, but it is seldom used in practice.10
The Member States also enjoy a certain national autonomy as prescribed in
Article 193. It is free to maintain or introduce more protective measures than
prescribed by the community, subject to the compatibility with the treaties, in
particular the internal market.11 The Commission must be notified of the
measure, but it is subject to approval. In addition, Member States are also free to
pursue its own policies in areas the EU has not acted in.
The choice of either Article 114 or Article 192 as the legal basis affects the
modality of the regulation, but the legislator cannot freely to choose the legal
basis as it sees fit. The choice has to be based on objective factors. If the
regulation contains elements of both harmonizing and environmental nature, it
must still be based on a single legal basis if a main or predominant purpose can
be identified.12 The combination of two various legal bases should be seen as an
exceptional measure, only used when neither purpose is secondary and the two
are indissociably linked.13
The EU legislative process can result in two different forms of legal acts of
general application, as outlined in Article 288 TFEU. A directive comprises a
result that is to be achieved, but leaves it to national authorities to adapt their
laws to achieve the result. Each directive is given a deadline for the national
implementation, after which it may become directly effective for individuals if
not implemented sufficiently or at all. The second legal act, the regulation,
becomes immediately and directly enforceable in every member state. Unlike the
directive, the regulation shall not be implemented into the national legislation.
For example, see case C-188/07 Commune de Mesquer v Total [2008] ECR I4501
9 For example, see case C-254/08 Futura Immobiliare v Comune di Casoria [2009]
ECR I-6995
10 Jans & Vedder; p. 59
11 Article 34
12 Case C-178/03 Commission v Parliament and Council [2006] ECR I-107, para.
40-42
13 Id. at 43
8
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Hence, the competence of individual Member States to have more stringent
legislation is dependent on the type of legal act.
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3. The European Union chemicals policy
3.1 Introduction: the European Union’s new chemicals policy
In the late 1990s, concern had risen over an insufficient EU chemicals policy. The
rigorous testing requirements of new substances in contrast to the slow and
ineffective assessment by several different authorities of the substances already
introduced to market. Also, the lack of availability and exchange of information,
leading to increased costs and unnecessary testing, was seen as another major
concern. As a result, new and possibly more efficient substances were difficult to
introduce to the market while existing and possibly harmful substances were
difficult to remove from the market. This led to a lack of competitiveness and
innovation on the substance market.14
The work on a new chemicals policy was initiated. The aim was to create a new
harmonized system with progressive and interconnecting regulation, setting a
new global standard for chemicals policy. This effort would develop into several
new major regulations and a new official agency overseeing the chemicals
system. In the following, the Regulation on Registration, Evaluation,
Authorisation and Restriction of Chemicals (REACH) and the Regulation on
Classification, Labelling and Packaging (CLP Regulation) will be presented before
the Biocidal Products Regulation (BPR), which has a larger extent of application
on antifouling, will be examined in further detail.

3.2 REACH
Regulation 1907/2006/EC concerning the Registration, Evaluation,
Authorisation and Restriction of Chemicals (REACH) is the European Union’s
policy on the introduction of chemicals on the market. The European
Commission first presented the REACH system in a 2001 White Paper and the
final version of the regulation passed on 18 December 2006. The new system
revolutionized the chemicals policy within the European Union, creating a single
system with a coherent procedure for all substances. The legislation is
considered one of the most ambitious ever from the European Union, but it has
also been controversial and received subject of criticism.15 The regulation, which
replaces several earlier directives and regulations,16 entered into force on June 1
2007.17 A phase-in period will be applied for certain substances up until 1 June
2018.18 REACH is based on the predecessor to Article 114 TFEU, making the
measure based on the harmonization of the internal market.

European Commission; Commission White Paper: Strategy for a future
Chemicals Policy; p. 6
15 Most notably due to the questionable conformity with the WTO Agreement on
Technical Barriers to Trade
16 The regulation repeals Council Regulation (EEC) No 793/93, Commission
Regulation (EC) No 1488/94, Council Directive 76/769/EEC and Commission
Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC
17 Article 141
18 Article 23
14
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REACH requires firms to register all substances imported or produced in
quantities above one tonne,19 with some limitation to application listed in article
2, such as radioactive substances and certain food and feedingstuffs, or
substances deemed as sufficiently well known and safe listed in annexes IV and V
of the regulation. REACH is also limited in its applicability on antifouling and
other biocidal products, as these were considered adequately regulated by the
Biocidal Products Directive (now replaced by the BPR). Active substances that
are authorised for other uses than in biocidal products, dual use substances,
have to fully comply with the REACH regulation. If it is not a dual use substance,
thus covered by the BPR, the substance shall be regarded as registered.20
The European Chemicals Agency (ECHA), established by the regulation, 21
manages the database of the registered substances. The agency22 is located in
Helsinki, Finland and is responsible for some of the technical, scientific and
administrative aspects of the regulation, including helping companies to comply
with the regulation and to provide information on chemicals. Subsequent
regulations have also increased the role of ECHA and it has now assumed a
similar role in the handling of the CLP regulation and the BPR.
Under the mantra “no data, no market” the registration involves the submission
of a technical dossier containing formal details and all physicochemical,
toxicological and ecotoxicological information that is relevant and available to the
registrant or at minimum the information prescribed in annex VII and VIII of the
regulation.23 However, it is still the responsibility of manufacturers, importers
and downstream users to ensure that the substances do not adversely affect
human health or the environment.24 If there is more than one manufacturer
and/or importer of the substance, the registration is made through a joint
submission to streamline the register and keep the costs low. A lead registrant,
on behalf of all the applicants, can submit the information, or each can submit
the information separately if it would be disproportionately costly, commercially
detrimental or disagreements on the information submitted would arise.25 The
registered substances are also subject to data sharing in order to avoid
unnecessary testing, both to lower cost and to avoid inflicting harm on vertebrae
animals.26
The pre-registration of phase-in substances has been divided into three phases.
By 1 November 2010, registration for all substances imported or manufactured
in quantities above 1,000 tonnes and substances classified as most toxic had to
be submitted. On 31 May 2013 the same deadline passed for quantities of 1001,000 tonnes and the last deadline for quantities below 100 tonnes is set for 31
Articles 5-6
Article 15(2)
21 Article 75
22 Referal to the Agency in REACH refers to ECHA; Article 3(18)
23 Article 12
24 Article 1(3)
25 Article 11
26 See Title III (Articles 25-30)
19
20
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May 2018. For every substance registration a fee is usually charged to cover the
administrative expenses.27
The evaluation step of REACH is regulated in Title VI. It is divided in two forms;
dossier evaluation and substance evaluation. The dossier evaluation is done to
examine the testing proposals of the dossier, mostly to ensure that no
unnecessary testing on vertebrae animals is done.28 It may also serve as a
compliance check of the registration, whether the information requirements in
Articles 10, 12 and 13 are followed in the dossier. If necessary, ECHA may decide
that further testing or other information is required.
The second form, the substance evaluation, is based on Article 44 and evaluates
whether the substance itself poses a risk to human health or the environment.
The evaluation is based on the three criteria listed in the article; hazard
information, exposure information and tonnage. Evaluating risks based on these
criteria, ECHA compiles a draft Community rolling action plan (CoRAP). The
CoRAP covers a period of three years and specifies which substances are to be
evaluated each year.29 A competent authority from a Member State does the
evaluation, with ECHA responsible for coordinating the evaluation process and
ensuring that each substance in the CoRAP is assigned to a competent authority
and evaluated. The Member State Committee30 may propose amendments to the
draft plan and the final plan is to be decided upon in unity.
The authorisation of chemicals is made to ensure the good functioning of the
internal market while assuring that the risks from substances of very high concern
are properly controlled and that these substances are progressively replaced by
suitable alternative[s]. 31 The substances of very high concern (SVHC) are
substances considered to have serious and often irreversible effects. They are
identified and listed in Annex XIV based upon the criteria in Article 57, including
substances meeting the criteria for classification in the hazard class
carcinogenicity, mutagenicity, reproductive toxicity, PBT, vPvB and/or endocrine
disrupting properties.
While ECHA is responsible for including substances in the Annex XIV-list, the
Commission is responsible for taking decisions on applications for
authorisations of such substances. This division is made to balance ECHA’s
responsibility to ensure human health and the environment under the
precautionary principle and the Commission’s interest of ensuring the
functioning of the internal market.32 Manufacturers, importers and downstream
users may apply for authorisation of a SVHC substance for a certain use.
Authorisation is granted if the risks to human health and environment are
The fee is based upon Regulation (EC) 340/2008 as amended by Regulation
(EU) 254/2013
28 See Article 40
29 Article 44(2)
30 Set up according to Article 76(1)(e)
31 Article 55
32 Jans & Vedder, p. 452
27
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adequately controlled and conditions may be imposed to further ensure
compliance.33 This does not apply to substances for which it is not possible to
determine a safe threshold or substances that have PBT or vPvB properties.34 If
an authorisation may not be granted based upon these criteria, it may only be
granted if it is shown that the socio-economic benefits outweigh the risks
involved and no suitable alternatives exist.35
A substance may also pose a risk deemed as unacceptable on a Community-wide
basis, hence subject to restriction in accordance with Title VIII of the REACH
regulation. Inclusion on the list of restricted substances, found in Annex XVII,
entails that the substance shall not be manufactured, placed on the market or used
unless it complies with the conditions of that restriction.36 Any decision on
restriction should also take into account the socio-economic impact, including
availability of alternative methods.37 However, the socio-economic aspect has a
smaller role in the authorisation process and cannot outweigh the risks to
human health and the environment.38 Also, if the environmental objectives for
the river basin management plans, as referred to in Article 4(1) of the Water
Framework Directive, are not met, the authorisations granted for the use of the
substance concerned in the relevant river basin may be reviewed.39
Organostannic (organotin) compounds are featured on the list of restricted
substances, including tributyltin (TBT). The compound was widely used as an
efficient antifoulant during the mid to late 20th century, but discovery of its
devastating effect on marine organisms, such as the development of imposex in
marine gastropods, led to the gradual banning of the substance for use in
antifouling. The European Union first included it in the list of restricted
substances in Annex I of the Directive on restrictions on marketing and use of
certain dangerous substances and preparations in 1989. 40 The restriction
applied to vessels with an overall length of less than 25 metres. In 2002, Annex I
was amended again and the restriction was extended to apply to all vessels
regardless of length.41 On 17 September 2008 the 2001 AFS Convention42
entered into force, an international treaty to prohibit the use of harmful
organotin compounds as biocides in antifouling. The treaty has been signed and
ratified by the European Union and all the EU member states.43

Article 60(2)
Article 60(3)
35 Article 60(4)
36 Article 67(1)
37 Article 68(1)
38 Jans & Vedder, p. 453
39 Article 61(5)
40 Council Directive 89/677/EEC amending Directive 76/769/EEC, Article 1(21),
41 Commission Directive 2002/62/EC, Annex
42 The International Convention on the Control of Harmful Anti-fouling Systems
in Ships
43 See Regulation 2003/782/EC
33
34
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The process of inclusion in the list of restricted substances in Annex XVII is
initiated by a Member State, or ECHA on the request of the European
Commission, upon concern over a certain substance by the preparation of a
dossier conforming to the requirements of Annex XV and containing suggestions
for restrictions. The dossier is sent to two of ECHA’s committees, the Risk
Assessment Committee and the Socio-Economic Analysis Committee, for a check
of the conformity of the dossier to the requirements in Annex XV and an opinion
of the proposed restrictions.44 The European Commission makes the final
decision of restriction.45

3.3 The CLP regulation
The Regulation on Classification, Labelling and Packaging of substances and
mixtures (1272/2008/EC), or the CLP regulation, is a EU regulation adopted on
16 December 2008 based on Article 95 of TEC46. It will repeal the Dangerous
Substances Directive47 and the Dangerous Preparations Directive48 and amend
the REACH regulation. The CLP Regulation introduces a new system for
classification and labelling of hazardous substances in the Union to comply with
the Globally Harmonized System of Classification and Labelling of Chemicals
(GHS), a system for an international standard of classification and labelling,
created by the United Nations. The CLP regulation was introduced transitionally
and fully replaced earlier legislation from 1 June 2015.49
GHS was first introduced during the United Nations Conference on Environment
and Development (the Rio Conference) in 1992. The intention was to create a
global standard for classification and labelling of chemicals to replace the many
different standards in use worldwide. Since then several nations have
implemented the system into their legislation, including the European Union and
the United States50. In Chapter 4.1 of GHS, chemicals hazardous to the aquatic
environment are regulated with guidance on hazards to the aquatic environment
in Annex 9 and guidance on transformation/dissolution of metals and metal
compounds in aqueous media in Annex 10.51
The CLP regulation is the implementation of GHS in the European Union. It
requires companies to appropriately classify, label and package the substances
Articles 70-71
Article 73
46 Corresponding to Article 114 TFEU
47 Directive on the approximation of laws, regulations and administrative
provisions relating to the classification, packaging and labelling of dangerous
substances (67/548/EEC)
48 Directive concerning the approximation of the laws, regulations and
administrative provisions of the Member States relating to the classification,
packaging and labelling of dangerous preparations (1999/45/EC)
49 Article 60
50 The Hazard Communication Standard was revised to be consistent with GHS in
2012
51 As of the Fourth revised edition (2011)
44
45
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and mixtures before placing them on the market. The regulation has been in
force since 20 January 2009 and will be transitionally implemented. The
obligation to classify substances according to CLP applied from 1 December
2010 and the obligation to classify mixtures according to CLP will apply from 1
June 2015. 52 The general obligations of the CLP regulation applies for
manufacturers, importers and downstream users to substances and mixtures
before placing on the market and for substances not placed on the market if they
are subject to registration or notification according to the REACH regulation.53
The more specific requirements on classification and labelling for substances
and mixtures hazardous to the aquatic are found in Part 4 of Annex I. The Annex
details the classification, testing and labelling requirements specific for hazards
presented to aquatic organisms and the aquatic ecosystem.
In August 2009, ECHA released the first version of the Guidance on the
Application of the CLP Criteria to assist in the implementation of the regulation.
The non-legally binding document provides detailed guidance on the application
of the new set of rules based upon the guidance given in GHS and the additional
guidance documents provided by ECHA.54 In Part 4 of the guidance document,
the specifics regarding substances and mixtures hazardous to the aquatic
environment are detailed.

3.4 Biocidal Products Regulation
Regulation (EU) No 528/2012 of the European Parliament and of the Council of 22
May 2012 concerning the making available on the market and use of biocidal
products, or the Biocidal Products Regulation (BPR), entered into force on 1
September 2013 and changed the system for approval of biocidal active
substances and authorisation of biocidal products in the European Union. The
aim of the legislation is to increase safety for human and animal health and the
environment as well as encourage innovation of biocidal products with a better
profile.
BPR is based on article 114 TFEU and part of an overall chemicals policy change
within the European Union, in line with REACH and the CLP regulation,
harmonizing the current EU legislation. It repeals the Biocidal Products
Directive55 (BPD) that has been in force since 2000. The changes were in part
triggered by the report on the impact of the directive submitted by the
Commission to the European Parliament and the Council after the first seven
years of the implementation.56 The review found that the directive discouraged
the development of new active substances due to the resources being focused on
Article 62
Article 4(1-2)
54 Guidance on the application of the CLP criteria; European Chemicals Agency
(version 4.0, November 2013); p. 512
55 Directive 98/8/EC concerning the placing of biocidal products on the market
56 European Commission; Study on Impact of the implementation of Directive
98/8/EC concerning the placing on the market of biocidal products; Final Report
for DG Environment October 10th 2007;
52
53
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the review programme and the costs and risks of non-inclusion of the substance
were deemed too high.57 The small and medium enterprises (SMEs) were seen as
particularly affected by this, creating an unnecessary hindrance for
competitiveness on the market further hampering the development.58 It was
deemed too early to draw any conclusion on the protection level offered by the
legislation, but overall it was seen as having too few benefits compared to the
high level of bureaucracy.59 Combined with the more centralized approach
overall in the chemical policy, an update in legislation was deemed necessary.
On June 12th 2009, the Commission submitted its proposal for a replacement of
the BPD.60 The Parliament adopted the legislation after its second reading in
January 2012 and the Council adopted it in May later that year. The regulation
entered into force on 1 September 2013, but it will be phased-in to allow for a
transitional period and not be fully in force until 31 December 2024.
BPR applies to both biocidal products and articles treated with such products,
excluding products regulated by special legislation or any explicit provision in
other EU legislation listed in Articles 2(2) and 2(3), which includes REACH and
the Water Framework Directive.61 This is an enlarged scope of application
compared to BPD as treated articles were not explicitly included in the scope and
did not encompass treated articles imported from outside the EU. A biocidal
product is defined in Article 3(1)(a) as
any substance or mixture, in the form in which it is supplied to the user,
consisting of, containing or generating one or more active substances, with
the intention of destroying, deterring, rendering harmless, preventing the
action of, or otherwise exerting a controlling effect on, any harmless
organism by any means other than mere physical
or any other substance or mixture generated from such that does not fall under
the first indent but has the same area of use. In Article 3(1)(l), a treated article is
defined as any substance, mixture or article which has been treated with, or
intentionally incorporates, one or more biocidal products.
In Annex V of the regulation, the biocidal products are divided into 22 different
product-types (PT) in 4 main groups; disinfectants (PT 1-5), preservatives (PT 613), pest control (PT 14-20) and other biocidal products (PT 21-22). The list
deviates slightly from the corresponding list in BPD as PT 20, Preservatives for
food and feedstocks, has been moved, consequently moving Control of other
vertebrates from PT 23 in BPD to PT 20 in BPR. Antifouling products comprise
product-type 21 of the fourth main group and are defined as [p]roducts used to
Id. p. 5
Id. p. 6
59 Id. p. 32
60 European Commission [2009]; Proposal for a regulation of the European
Parliament and of the Council concerning the placing on the market and use of
biocidal products;
61 Article 2.1-3
57
58
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control the growth and settlement of fouling organisms (microbes and higher
forms of plant or animal species) on vessels, aquaculture equipment or other
structures used in water. Under which PT the product is classified as is important
as some PTs are exempted from certain rules in the regulation as will be seen
further on.
3.4.1 Approval of active substances
The active substances in biocidal products are approved at Union level and
regulated by BPR unless it is a dual-use substance and registered in accordance
with REACH (see section 3.2). An active substance is defined in the regulation as
a substance or a micro-organism that has an action on or against harmful
organisms.62 The European Chemicals Agency (ECHA), established in 2007 by the
REACH regulation and based in Helsinki, is responsible for some of the technical,
scientific and administrative aspects of the regulation, including helping
companies to comply with the regulation and to provide information on
biocides.63 The agency is also responsible for the register for biocidal products,
R4BP.
The regulation differentiates between new active substances and existing active
substances. A substance regarded as an existing active substance was on the
market on 14 May 2000 for purposes other than scientific or product and
process-oriented research and development, while new active substances were
introduced after this date. 64 For existing active substances certain special
provisions apply for a transitional period.
All new active substances have to be approved by the European Commission and
added to the list of approved substances.65 The approval is, however, based on
the evaluation and opinion of ECHA, which has a critical influence on the
decision. An approval can be given for a maximum of ten years and it may also be
conditioned as appropriate, inter alia through the restriction to certain product
types, the purity of the substance in the product or the manner and area of use.66
The approval is based on the exclusion criteria listed in Article 5, which are new
compared to the BPD. An active substance should not be approved if it is
considered carcinogen, mutagen or toxic for reproduction according to the CLP
regulation or has endocrine-disrupting properties or meets the criteria for being
PBT or vPvB according to the REACH regulation.67 However, under certain
circumstances an active substance may be approved despite not meeting these
conditions if it is considered too important in contrast to its negative effects. An
active substance may be approved despite the exclusion criteria if the active
substance bears negligible risks, is essential to prevent serious danger or if a
Article 3(1)(c)
The Agency in the regulation refers to ECHA, see Article 3.1(x)
64 Article 3(1)(d-e)
65 Article 9(1)
66 Article 4(1), 4(3)
67 Article 5(1)(a-e)
62
63
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prohibition would result in disproportionate negative impact.68 In deciding
whether an active substance shall be approved, consideration has to be taken to
the availability of suitable and sufficient alternative substances or technologies.
However, such a substance may only be approved for an initial period of five
years.69
An active substance that has met the criteria for exclusion may be a candidate for
substitution. A candidate for substitution is considered hazardous in
combination with its use, but due to the lack of better alternatives for its use it is
approved as a substitute. Due to this, a candidate for substitution will be subject
to a comparative assessment and also the approval or renewal of approval will
be for a shorter period of time. The objective is to phase-out the substances of
particular concern and to replace them with more suitable alternatives. If the
active substance meets any of the criteria listed in the first paragraph, it may be
chosen as a candidate. Information on the potential candidates will then be made
public for a period of up to 60 days, allowing interested third parties to submit
additional information, i.e. alternatives to the candidate, before ECHA forms its
opinion. An approval of a candidate for substitution may not exceed seven years
and not exceed five years if any of the exclusion criteria is met.70
Existing active substances, introduced on the market before 14 May 2000, are
subject to a review programme.71 The Commission work programme was set up
by the BPD, led by the Directorate-General Joint Research Centre (DG JRC).72 The
programme is continued in BPR,73 with the coordination of the evaluation
process overtaken by ECHA. The review programme evaluates all existing active
substances on the effects on health and the environment, determining either the
inclusion or the non-inclusion in the list of approved substances.74
3.4.2 Products authorisation
All biocidal products need authorisation before being introduced on the market.
There are several different processes available for authorisation, depending on
the product and the number of intended states the product is to be marketed in.
An authorisation may be applied for on Union level and granted by the
Commission for the entire market, a Union authorisation.75 However, antifouling
products (PT 21) are among the product-types excluded from this type of

Article 5(2)(a-c)
Article 4(1)
70 Article 10(4)
71 Article 90(2)
72 See Article 16(2) in the Biocidal Products Directive (98/8/EC)
73 Article 89(1)
74 List of approved substances can be found at:
http://ec.europa.eu/environment/chemicals/biocides/activesubstances/approved-substances_en.htm
75 Article 41
68
69
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authorisation and are not authorised on Union level.76 Instead, these products
must be approved on a national level.
Authorisation in a member state
An authorisation holder applies for a national authorisation directly with the
competent authority as designated by each member state.77 The application
consists of a dossier containing all relevant information sent to the competent
the authority for evaluation. An authorisation may be granted for a single
biocidal product or an entire biocidal product family. A biocidal product family is
a group of biocidal products having similar uses, the active substances of which
have the same specifications, and presenting specified variations in their
composition which do not adversely affect the level of risk or significantly reduce
the efficacy of the products.78 A single authorisation covers all the products in the
product family. A product authorisation may be granted for a maximum of ten
years.79
In Article 19 of the regulation, the conditions for granting an authorisation are
defined. All the active substances in the product have to be approved as
prescribed in the regulation. This also involves the conditions put in the approval
of the active substance such as the approval for the active substance in the
particular product-type.
The dossier is evaluated according to the fulfilment of the criteria in Article
19(1)(b) and the common principles of evaluation specified in Annex VI of the
regulation. The evaluation is a risk assessment on the effects of the product on
human and animal health, the environment and target organisms and whether
the product is deemed sufficiently efficient based upon scientific principles. The
regulation also specifies certain factors that should be taken into consideration
when evaluating the fulfilment of the criteria, including the consequences of the
use and disposal of the biocidal product and the cumulative and synergistic
effects of it.
The decision-making of the environmental effects should primarily be based
upon the PEC/PNEC risk assessment.80 The assessment is used to indicate the
likelihood of adverse effects to occur by determining the concentration level of
the substance that will not lead to any unacceptable effects on organisms
(Predicted No Effect Concentration) comparing it with the foreseeable
concentration in the environment if the product is authorised (Predicted
Environmental Concentration). The method is formulated to adapt to the actual
environment where the product is to be used and data is based on the species

Article 42(1)
See Article 81, a list of competent authorities is available at:
http://echa.europa.eu/contacts-of-the-member-state-competent-authorities
78 Article 3(1)(s)
79 Article 17(4)
80 Annex VI, para 65
76
77
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most sensitive to the substance.81 If a PEC/PNEC ratio cannot be determined, a
qualitative estimation must be made.
In marine environments, the conditions laid down in Article 19(1)(b), criterion
iv, are especially central in the evaluation. It states that the biocidal product must
not have any unacceptable effects itself having particular regard to
-

-

the fate and distribution of the biocidal product in the environment,
contamination of surface waters (including estuarial and seawater),
groundwater and drinking water, air and soil, taking into account
locations distant from its use following long-range environmental
transportation,
the impact of the biocidal product on non-target organisms,
the impact of the biocidal product on biodiversity and the ecosystem;

These conditions must also ensure that the authorisation of the product does not
undermine the compliance of standards laid down in any of the Union’s
directives on water policy or marine environment, including the Water Policy
Framework, the Marine Strategy Framework Directive and the Priority
Substance Directive,82 nor the international agreements on the protection of
river systems or marine waters from pollution.83 If the conditions in Article
19(1)(b), criterion iv, are not fully met, the product may be made available on
the market anyway if not authorising it would lead to disproportionate negative
impacts for society in comparison to the risks. The product may be subject to
appropriate risk mitigation measures to minimise exposure to humans and the
environment.84
A biocidal product containing an active substance that is a candidate for
substitution in accordance with Article 10(1) is also subject to a comparative
assessment before authorisation. The comparative assessment is carried out to
ensure that no unnecessarily hazardous products are made available on the
market when suitable, less-hazardous alternatives are already available. Article
23 prescribes that the competent authority should prohibit or restrict the
product’s availability on market if another authorised biocidal product or nonchemical control or prevention method already exists with significantly lower
overall risk and with no other significant economical or practical
disadvantages.85 The alternative must have the chemical diversity of the active
substance to minimise the occurrence of resistance in the target harmful
organism.86

See European Commission Joint Research Centre [2003]; Technical Guidance
Document on Risk Assessment; p. 99-106
82 These two directives are detailed in Section 4 of this report
83 Annex VI, para 67
84 Article 19(5)
85 Article 23(3)(a)
86 Article 23(3)(b)
81
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Some products must be used in practice to acquire experience before a
comparative assessment can be made. For these exceptional cases, the biocidal
product may be granted an authorisation for a period up to four years to gather
the experience before the comparative assessment is made.87 A product that has
been subject to comparative assessment in accordance with Article 23 may be
granted authorisation or renewal of authorisation for a period of up to five
years.88 As with the active substances that are candidates for substitution, these
biocidal products are intended to be phased-out and replaced by safer
alternatives.
Authorisation through mutual recognition
As Union authorisations are not available for antifouling products (PT 21), a
product intended to be marketed in several member states must be authorised
through the process of mutual recognition. The concept of mutual recognition in
the European Union first emerged in the Cassis de Dijon case89 and has since
evolved both in subsequent court cases and legislation. In Chapter VII of BPR,
specified regulation for mutual recognition of biocides is included. There are two
processes for mutual recognition of biocides - mutual recognition in sequence and
mutual recognition in parallel.
Mutual recognition in sequence is regulated in Article 33. It concerns extending
the authorisation of a product already granted authorisation in a Member State
into other ones. It requires the applicant to submit an application to each of the
states’ competent authorities it wishes authorisation in, Member States
concerned (CMS) and the original granting Member State, the reference Member
State (RMS), to forward the original national authorisation, in a translated
version if required, to the competent authorities. If the Member State agrees with
the RMS’s evaluation, it will grant authorisation to the product.
Mutual recognition in parallel is regulated in Article 34 and instead used for a
biocidal product that is not currently recognised in a Member State, but the
applicant intends to seek authorisation for the product simultaneously in several
Member States. The application is sent to the competent authority of a Member
State of its choice, also referred to as the reference Member State (RMS),
containing both the information required for the regular authorisation process
and a list of all Member States where authorisation is sought, the Member States
concerned (CMS). The application is then evaluated by the RMS concerning the
risks involved to environment and human and animal health as well as
establishing any potential conditions or restrictions to the use of the product.
The assessment report is thereafter sent to the applicant for a chance to issue
written comments taken into consideration in the final evaluation before
forwarding it to the CMS. The Member States (RMS and CMS) will then agree on a
summary of the products characteristics and either grant or deny the
application.
Article 23(4)
Article 23(6)
89 Case 120/78 Rewe-Zentrale AG v Bundesmonopolverwaltung für Branntwein
(Cassis de Dijon) [1979] ECR 6
87
88
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However, in both processes disagreements between the RMS and CMS on the
mutual recognition may exist, leading to the refusal of a CMS to authorize a
product already authorised in another Member State or the inability of Member
States to agree on a summary in a mutual recognition. To solve this, the
disagreement is first sent to a Coordination Group that has 60 days to get the
parties to reach an agreement.90 The coordination group is a body formed by
representatives of the Member States and the Commission. If the Coordination
Group is unable to reach an agreement, the matter is sent to the Commission to
make a final decision.91 The Commission, if necessary using the scientific and
technical expertise of ECHA,92 will make a binding decision on the matter that
the parties must comply within 30 days.93
A Member State may derogate from mutual recognition by refusing to grant
authorisation or adjust the terms and conditions of the authorisation provided
that it is done on justifiable grounds. These grounds are listed in Article 37(1) as:
(a) the protection of the environment;
(b) public policy or public security;
(c) the protection of health and life of humans, particularly of vulnerable
groups, or of animals and plants;
(d) the protection of national treasures possessing artistic, historic or
archaeological value; or
(e) the target organisms not being present in harmful quantities.
Additionally, biocidal products that contain active substances that have met any
of the exclusion criteria in Article 5 or are candidates for substitution in
accordance with Article 10 the Member States have extended control over and
increased possibility to derogate. The Member State must communicate with the
applicant and inform it on the grounds of derogation. The two must then seek to
reach an agreement within 60 days of the communication. If an agreement
cannot be reached, the Commission is again involved and delivers a decision the
Member State must comply within 30 days.94
Simplified authorisation
For products that have less need for monitoring, the simplified authorisation
procedure may be an alternative to the mutual recognition process. The purpose
is to encourage the use of biocidal products that are less harmful to the
environment and to human and animal health. A product that is granted such an
authorisation can freely be made available throughout the Union, provided each
Member State that the product is made available in is notified at least 30 days
prior.95 In Article 25, the conditions for eligibility for the simplified authorisation
Article 35(3)
Article 36(1)
92 Article 36(2), see also Article 38
93 Article 36(4)
94 Article 37(2)
95 Article 27(1)
90
91
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procedure are listed. The biocidal products must comply with all of the following
conditions:
(a) all the active substances contained in the biocidal product appear in Annex I
and satisfy any restriction specified in that Annex;
(b) the biocidal product does not contain any substance of concern;
(c) the biocidal product does not contain any nanomaterials;
(d) the biocidal product is sufficiently effective; and
(e) the handling of the biocidal product and its intended use do not require
personal protective equipment;
Annex I of the BPR contains active substances of low toxicity, including weak
acids, alcohol and vegetable oils. The list of substances was initially carried over
from the BPD, but is open for applications to expand the list. Due to the nature of
the active substances included in the list, it is unlikely that any antifouling
product will be considered eligible for the simplified authorisation procedure.

3.5 Summary: Antifouling and the European Union chemicals policy
The chemical policy in the European Union is currently undergoing major
changes with the aim of both harmonizing to global standards and centralizing
the processes involved. The many changes have led to the current transitional
period. The legislation is not fully in force yet and there is limited amount of
practical examples to draw any conclusions from.
The authorisation of antifouling biocides can largely be divided into two parts,
the authorisation of the active substances used in the antifoulant and the
authorisation of the antifouling biocide itself. The authorisation of the active
substance is made on a Union level, regulated either by BPR or REACH
depending on the uses of the substance. Active substances used exclusively for
biocides (single-use substances) are regulated by BPR, while substances used
also for other chemical products (dual-use substances) have to be registered
according to REACH.
The authorisation of biocidal products can usually be made both on a Union level
and a national level. However, antifouling products are one of the product-types
that are not granted Union authorisation, thus allowing for increased national
influence on which products are approved and ability to adjust to local
conditions. The refusal of authorisation or derogation from mutual recognition
must be based upon the criteria set in the regulation, found in Annex VI and
Article 37(1). For biocidal products approved in other Member States, the
European Commission ultimately decides disagreements on the mutual
recognition.
For biocidal products affecting the water environment, such as antifouling
products, referral is also made to the Water Framework Directive, the Marine
Strategy Framework Directive and the Priority Substance Directive. The
approval of a product should not jeopardise the conformity with these directives,
making them central in the authorisation process. In the following section, these
directives will be presented.
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4. European Union water quality policy
4.1 Introduction: water and marine environmental legislation
In the following section, the two major water quality directives will be examined.
The water environmental legislation has during the 21st century moved from
dispersed specific legislative measures to larger framework directives ensuring a
coherent application of environmental standards for all types of water bodies.
Additionally, with the introduction of the Marine Strategy Framework Directive
the Union got its first legislation regulating the marine environment. The
ultimate goal of the legislative measures is to create a safe, clean, healthy and
productive water and marine environment. Reaching the chemical standards is
vital to comply with the directives; hence the close connection and importance to
the regulation of biocidal antifouling products.

4.2 The Water Framework Directive
Directive 2000/60/EC of the European Parliament and of the Council of 23
October 2000 establishing a framework for Community action in the field of
water policy, or the Water Framework Directive (WFD), is an integrated
Community policy on water. The directive entered into force on 22 December
2000 and was to be implemented by the Member States by 22 December 2003.96
The directive streamlines the Community legislation on water policy and
repealing seven first wave97 water directives.98 The key objective of the Directive
is to achieve good status for all the water bodies within the Community by the
year 2015.
WFD is based on Article 174 of TEC99 and establishes a framework for the
protection of inland surface waters, transitional waters, coastal waters and
groundwaters.100 The application of the Directive on antifouling may also affect
the application of antifouling paint, cleaning of the hull and alternative
antifouling methods due to the exposure of hazardous substances and metals to
waters that the activities may cause. To ensure coherent and successful process,
a common strategy for the implementation of the Directive was developed by the
Member States, the European Commission and Norway. 101 Following the context
of this common strategy, several working groups and joint activities developed

Article 24-25
The term was used by the European Commission to describe the Community’s
first legislation on water policy emerging during the 1970s, see Introduction to
the new EU Water Framework Directive, available at:
http://ec.europa.eu/environment/water/water-framework/info/intro_en.htm
98 See Article 22
99 Corresponding to Article 191 TFEU
100 For definitions of the different water types, see Article 2(1-3, 6-7)
101 See EU Water Directors [2001]; Common Implementation Strategy for the
Water Framework Directive (2000/60/EC) – Strategic Document as Agreed by the
Water Directors under Swedish Presidency 2 May 2001
96
97
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several non-legally binding guidance documents to aid the Member States in the
implementation.102
4.2.1 River basin management
The Directive applies the river basin management system, described as a holistic
approach to water.103 The river basin is the area of land from which all surface
run-off flows through a sequence of streams, rivers and, possibly, lakes into the sea
at a single river mouth, estuary or delta.104 This approach allows for the water to
be divided as a natural geographical and hydrological unit, instead of according
to administrative or political boundaries. The Member States shall identify the
individual river basins within their national territory and assign them to
individual river basin districts.105 A river basin district comprises of an area of
land and sea, made up of one or more neighbouring river basins together with their
associated groundwaters and coastal waters.106 Due to the holistic approach, the
river basin may cover the territory of more than one Member State and thus
form an international river basin district.107 For such districts, the Member States
shall together ensure coordination and preferably use existing international
agreements to achieve this.108 A district may also extend beyond the territory of
the Community. The Member State(s) concerned shall strive to establish
coordination with relevant non-Member States, aiming to achieve the objectives
of the Directive throughout the entire river basin district.109
Each water body is the subject of an initial characterisation in accordance with
Article 5. The characterisation requires an analysis of the water body’s
characteristics, a review of the human activity impact and an economic analysis
of the water use. The technical specification for the three requirements is
included in Annex II, for the two first requirements, and in Annex III, for the
economic analysis. It is subsequently used for the river basin management plan
and the programme of measures, and was to be reported by 22 December
2004.110 The characterisation was subject to review in 2013 and thereafter to be
reviewed every six years.111
In Article 13, the Directive prescribes that a river basin management plan shall
be produced for each river basin district to identify all actions to be taken in the
district to reach the objectives set in WFD. For international river basin districts
All guidance documents are available at:
http://ec.europa.eu/environment/water/waterframework/facts_figures/guidance_docs_en.htm
103 Jans & Vedder, p. 392
104 Article 2(13)
105 Article 3(1)
106 Article 2(15)
107 Article 3(3)
108 Article 3(4)
109 Article 3(5)
110 Article 5(1)
111 Article 5(2)
102
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falling within the Community, the Member States concerned should aim to
produce a single river basin management plan. If unsuccessful, the Member
States shall produce plans for the territory falling within their borders.112 The
same approach applies to districts exceeding the Community borders with the
aim of producing a plan in coordination with non-Member States for the entire
river basin district. If unsuccessful, the Member State concerned must produce a
plan for the territory within its borders.113
The expected content of each river basin management plan is detailed in Annex
VII of WFD. The information requested includes, inter alia, mapping of the
location and boundaries of the water body, the information required under
Article 5, the chemical status of surface water and groundwater and a summary
of the programmes of measures adopted under Article 11 (see below). As the
plans are updated, they must also contain assessment of progress and summary
of, and explanation for, planned measures that have not been undertaken. The
construction of the river basin management plans is also subject to public
information and consultation as the plans shall be published and made available
for comments to the public.114
The completion date for the river basin management plans were set to 22
December 2009 and reported to the Commission within three months of
publication,115 with a review planned for 2015 at latest and every six years after
that.116 In 2012, in accordance with Article 18, the Commission published its first
report on the implementation of the Directive. It was reported that 75 % of all
expected river basin management plans had been adopted and reported. None of
the Member States surrounding the Baltic Sea failed to report their plans.117
4.2.2 Environmental objectives
The environmental objectives of WFD are found in Article 4. The general
objective of the WFD, the achievement of, at least, good ecological status and
good chemical status for all surface waters and groundwaters by 2015, is
formulated in the first paragraph of the article.
All the surface waters are subject to classification and assigned a status
according to their quality. The Directive uses five different ecological status
classes: high, good, moderate, poor or bad. A high ecological status for surface
waters, the best possible, is defined as having no or very low human pressure to
the chemical, morphological and biological qualities of the water. For the lowest

Article 13(2)
Article 13(3)
114 Article 14
115 Article 13(6), 15
116 Article 13(7)
117 European Commission; Report from the Commission to the European
Parliament and the Council on the Implementation of the Water Framework
Directive (2000/60/EC) – River Basin Management Plans; p. 4-5
112
113
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acceptable status, good status, there shall be low human impact and only a slight
deviation of what is considered undisturbed condition.118
Article 4 also contains exemptions to achieving the set environmental objectives.
Exemptions include the deadline for good status extended beyond 2015, the
application of less stringent objectives or breach as a result of exceptional
circumstances and may be applied providing that the conditions for the
exemptions are met.119 A body of water that has been created or altered by
human activity may also be designated as artificial or heavily modified by a
Member State if the achievement of good ecological status would have significant
adverse effects on important sustainable human development activities and the
beneficial objectives for the water body cannot reasonably be reached by
environmentally friendly means.120 An artificial or heavily modified water body
is subject to separate environmental objectives and instead of achieving a good
environmental status these waters shall achieve good environmental potential.
The exemptions to the environmental objectives were the subject of a separate
guidance document from the European Commission.121
4.2.3 Environmental Quality Standards
Environmental Quality Standards (EQS) applies to contaminant concentrations
in water, sediments and/or biota.122 These become key tools in assessing and
classifying the chemical status for each water body. The EQSs are established
both by the European Commission and by each individual Member State
depending on whether the substance is considered a priority or not.
Article 16(1) outlines the steps to be taken to develop the strategies against
chemical pollution of surface waters. It states that the European Parliament and
the Council were to adopt specific measures against pollution of water by
individual pollutants or groups of pollutants presenting a significant risk. The first
list of priority substances, becoming Annex X of the WFD,123 was presented on 20
November 2001.124 The list was subsequently updated by the Directive on
Environmental Quality Standards in 2008 and again reviewed and updated, as
prescribed in Article 16(4), in 2012-2013.125 The list currently contains 45
priority substances considered to present a significant risk to or via the aquatic
environment. Of these, 21 are identified as priority hazardous substances,
including the aforementioned tributyltin (TBT) compounds.126 Other antifouling
Annex V, 1.2
See Article 4(4-6)
120 Article 4(3)
121 See European Commission; Common Implementation Strategy for the Water
Framework Directive (2000/60/EC) – Guidance Document No. 20 – Guidance
Document on Exemptions to the Environmental Objectives
122 Article 3, Directive 2008/105/EC
123 Article 16(11)
124 See Decision 2455/2001/EC
125 See Directive 2013/39/EU
126 See Annex X, point 30
118
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related substances on the list are diuron and cybutryne (also known under trade
name Irgarol), both formerly used in antifouling biocides. The hazardous
substances are considered toxic, persistent and liable to bio-accumulate or other
substances that give rise to an equivalent level of concern.127 Each priority
substance has a quality standard applicable to the concentration of the substance
in surface water and/or biota. These standards must be complied with to reach
good chemical status for the body of water.128
For other pollutants, identified as being discharged in significant quantities into
the body of water,129 the Member States themselves are responsible to develop
EQSs. The Member States must also identify which substances are to be regarded
as such significant pollutants. An indicative list of the main pollutants is included
in Annex VIII. The list contains several pollutants of interest regarding
antifouling biocides, including organotin compounds (no. 3), metals (no. 7) and
biocides and plant protection products (no. 9). The principles for the
development of the EQSs are established in section 1.2.6. of Annex V and for
further guidance to ensure coherent implementation, Guidance Document no.
27130 on the derivation of the EQSs was developed.
Copper is among the metals generally considered being such a significant
pollutant by the Member States. After the restrictions on the use of TBT in
antifouling products, the copper-based antifoulants have been reinstated as the
most widely used. Copper is, however, also harmful to aquatic organisms, mainly
affecting the respiratory organs,131 and as such in need of monitoring. The levels
of copper in the Baltic Sea have seen an increase during recent years.132
The EQSs for the specific pollutants contribute to the parameters for ecological
status. If these standards are not met, a water body cannot be classified as having
either good or high status.133
4.2.4 Programme of measures
The programme of measures contains the actions to be taken during the river
basin management plan to achieve the objectives of the Directive. The setting up
of the programme of measures is outlined in Article 11 of the WFD. The
measures shall be based upon the analysis and review made based upon Article 5
and the environmental objectives created based upon Article 4. The programmes
Article 2(29)
Annex V, section 1.4.3.
129 Annex V, section 1.1.1.-1.1.4.
130 European Commission; Common Implementation Strategy for the Water
Framework Directive (2000/60/EC) – Guidance Document No. 27;
131 Id. p. 54
132 Hazardous substances in the Baltic Sea – An integrated thematic assessment of
hazardous substances in the Baltic Sea; Balt. Sea Environ. Proc. No. 120B;
HELCOM (2010), p. 69
133 European Commission; Common Implementation Strategy for the Water
Framework Directive (2000/60/EC) – Guidance Document No. 27; p. 13
127
128
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consist of mainly two different types of measures – the basic measures and the
supplementary measures.
The basic measures are defined in Article 11(3). These measures consist of the
minimum requirements that have to be complied with and the different types of
measures falling under this category are listed in the article. Included in the list
are measures to prevent or control input of pollutants from diffuse sources, also
known as non-point sources. The control forms are exemplified in the article as
prohibition on the entry of pollutants into water, prior authorisation or
registration based on general binding rules provided that these measures are
exceeding Union legislation.134 Also listed in the article are, inter alia, measures
based upon the characteristics of the river basin district and to eliminate
pollution by substances identified as priority substances or other substances.135
The measures are to be periodically reviewed and, where necessary, updated.
The supplementary measures are to be taken in addition to the basic measures.136
These are designed and implemented to achieve the environmental objectives
pursuant to Article 4. In part B of Annex VI a non-exhaustive list of such
supplementary measures has been included. The list contains 17 different types
of measures, including adopting legislative instruments, administrative
instruments, negotiated environmental agreements and emission controls.137
Supplementary measures may also be adopted to provide additional protection
or improvement of the waters covered by WFD. A third type of measures,
additional measures, is available for exceptional cases when the environmental
objectives for the body of water are unlikely to be achieved. These measures
include investigation of the possible failure, examination and review of existing
permits and authorisation, review of the monitoring programme and the
establishment of stricter environmental quality standards.138
The programme of measures follows the time plan of the river basin
management plans. The programmes were to be established by 2009,
operational by 2012 and reviewed every six years.139

4.3 Marine Strategy Framework Directive
The Marine Strategy Framework Directive140 (MSFD) was adopted on 17 June
2008. It is an environmental EU directive, part of the Sixth Environmental Action

Article 11(3)(h)
See Articles 11(3)(i, k)
136 See Article 11(4)
137 See Annex VI, part B, measures i, ii, iv and v
138 Article 11(5)
139 Article 11(7-8)
140 Directive 2008/56/EC of the European Parliament and of the Council of 17
June 2008 establishing a framework for community action in the field of marine
environmental policy (Marine Strategy Framework Directive)
134
135
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Programme, 141 based on Article 175 TEC 142 . Part of the expanding EU
environmental legislation, the Directive addresses the marine environmental
concern by aiming to achieve good environmental status GES by 2020 through
national initiative and regional cooperation. The Directive was first presented in
a communication, Towards a strategy to protect and conserve the marine
environment, from the Commission in 2002, noting the lack of an overall,
integrated policy for marine protection.143 The plan proposed measures to, inter
alia, stop the biodiversity decline, control emission of hazardous substances and
combat eutrophication through the development of a coherent marine policy,
improved implementation and enforcement of legislation, increased knowledge
base through effective monitoring and increased cooperation between the
regional sea conventions and agreement and the official agencies of EU and other
relevant bodies. By request of the Council, the strategy144 detailing the new
Marine Environmental policy was presented by the Commission in 2005 and
later resulted in the MSFD.
The Directive is applicable to all marine waters.145 This includes waters, the
seabed and subsoil of the territorial waters within the jurisdiction of any
member state. To define the jurisdictional rights of the member states, the
Directive refers to the United Nations Law of the Sea Convention (UNCLOS). The
Convention defines the territorial waters as sovereign territory of the state
reaching up to 12 nautical miles from the baseline.146 The Directive is, however,
limited in its application to coastal waters in so far as particular aspects already
covered by the EU Water Framework Directive are not subject to the provisions
in MSFD.147
4.3.1 The marine strategy
In Article 5 of the Directive, it is established that each Member State shall, in
respect of each marine region or subregion concerned, develop a marine strategy
for its marine waters. The marine strategy is the national implementation of the
Directive, aimed at setting the targets as well as determining the measures
needed to achieve and maintain GES. The strategy is divided into several
different tasks and phases, starting with the initial assessments that were to be
ready by 2012 to the ultimate goal of achieving GES by 2020 and the following
continuous work to maintain the status. The first phase, known as the
preparatory phase, is covered in Chapter II of the Directive and the second phase,
the programmes of measures, is covered in Chapter III.
Decision 1600/2002/EC laying down the Sixth Community Environment
Action Programme
142 Corresponding to Article 192 TFEU
143 Para 2
144 European Commission; Thematic Strategy on the Protection and Conservation
of the Marine Environment
145 Article 2
146 UNCLOS, Article 2.1; The baseline is calculated according to Article 5, 7 and 14
of the convention
147 Article 3(2)
141
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All the below elements of the marine strategy are subject to public
consultation.148 The Member States shall ensure that all interested parties are
given opportunities to participate in the implementation of the Directive.
Regional Sea Conventions, Scientific Advisory Bodies and Regional Advisory
Councils are explicitly mentioned as possible interested parties.149
Initial assessment
In Article 8, the Member States are prescribed to make an initial assessment of
the marine region. The assessment, containing three different tasks, was to be
completed by 15 July 2012.150
First, an analysis of the essential features and characteristics and current
environmental status is to be made.151 The analysis should be based upon the list
of characteristics presented in Table 1 of Annex III. The list itself is indicative; all
characteristics listed may not be applicable and certain information outside of
the listed may be of importance. The characteristics are divided into four subgroups: physical and chemical features, habitat types, biological features and
other features. Among the characteristics listed under the sub-group other
features, a description of the situation with regard to chemicals is found and the
Member States are asked to identify chemicals giving rise to concern.
Secondly, the analysis is to include the predominant pressures and impacts on
the environmental status.152 The assessment is to be based on Table 2 of Annex
III, an indicative list of possible pressures and impacts. Among the eight subgroups of pressures and impacts listed, contamination by hazardous substances
can be found. Introduction of synthetic compounds is listed as a possible impact,
also explicitly exemplifying antifoulants as a possible source of such synthetic
compounds to be assessed.
Thirdly, the Member States are also prescribed to analyse the economic and
social use of the waters and the cost of degradation of the marine
environment.153 The Directive does not further describe how this analysis is to
be performed in practice, thus allowing the Member States to decide how to
approach the task. To aid the Member States in the performance, the European
Commission issued a guidance document presenting different approaches to the
economic and social analysis.154

Article 19(2)(a-d)
Article 19(1)
150 Article 5(2)(a)
151 Article 8(1)(a)
152 Article 8(1)(b)
153 Article 8(1)(c)
154 See European Commission [2010]; Economic and Social Analysis for the Initial
Assessment for the Marine Strategy Framework Directive: a Guidance Document
148
149
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Determination of Good Environmental Status
The aim of the directive is to achieve good environmental status (GES), defined
as
the environmental status of marine waters where these provide ecologically
diverse and dynamic oceans and seas which are clean, healthy and
productive within their intrinsic conditions, and the use of the marine
environment is at a level that is sustainable, thus safeguarding the potential
for uses and activities by current and future generations155
by the year 2020.156 The GES is determined for each marine region or sub-region
separately, taking into consideration the unique characteristics of each.157 The
determination of GES is made by each member state relative to its own national
waters. The deadline for the completion of the determination was set to 15 July
2012.158
The basis for the determination of GES is the qualitative descriptors listed in
Annex I of the Directive. In the annex, eleven different qualitative descriptors are
listed. For biocidal antifouling, the most relevant aspects are found in descriptor
8, concentration of contaminants in the marine environment, and in descriptor 9,
contaminants in fish and seafood for human consumption. To help the Member
States translate GES into practice and to ensure that GES is determined in a
coherent and coordinated manner, the Commission further developed the
descriptors in a decision released in 2010.159 The decision contains further
criteria and associated indicators for the assessment of GES, based upon existing
obligations and EU legislation.
In the detailed information for descriptor 8, referral is made to the Water
Framework Directive and the Environmental Quality Standards established in
accordance with the Directive. The acceptable contamination limits are also
determined as to ensure no significant impacts on or risk to the marine
environment. For descriptor 9, it is prescribed that the maximum levels
established by EU legislation or other relevant standards must not be exceeded
and that the Member States are responsible to monitor edible tissues of fish and
other seafood to ensure compliance.
Establishment of environmental targets
The Member States are to establish environmental targets and associated
indicators as prescribed in Article 10. These are used to guide the progress
towards achieving GES. To establish the targets and indicators, guidance is taken
by the pressures and impacts in Table 2 of Annex III, including the explicit
mention of antifoulants, also used for the initial assessment. The pressures and

Article 3(5)
Article 1(1)
157 Article 9
158 Article 5(2)(a)(i)
159 See Commission Decision 2010/477/EU
155
156
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impacts are used to identify the source of the problem, thus identifying the
targets in need of action.
Also, the indicative list of characteristics to be taken into account for setting
environmental targets presented in Annex IV is used. The list contains twelve
different characteristics of what is considered well-executed targets, including
absence of conflicts between targets (4), setting a timescale for the achievement
of targets or interim target (6) and due consideration of social and economic
concerns (9).
The establishment of environmental targets was part of the first phase, with a
deadline for the Member States set to 15 July 2012. The environmental targets
established were then subject to the assessment and, if needed, subject to
guidance in modifications of the Commission in accordance with Article 12.
Establishment of a monitoring programme
After the establishment environmental targets, Article 11 provides that the
Member States shall establish and implement a monitoring programme for the
on-going assessment and regular update of targets. The monitoring programme
is a continuation of the assessment and foremost the targets established earlier,
based on the indicative elements of Annex III and the indicative list in Annex V
containing a checklist to ensure the monitoring programmes’ compliance with
the Directive’s objectives.
The Member States shall notify the Commission of the monitoring programmes
within three months of its establishment.160 The Commission then assesses
whether the programme constitutes an appropriate framework meeting the
requirements of the Directive. The Commission may ask for additional
information if it is available and necessary. Within six months of the notification,
the Commission will inform the Member State concerned whether the
monitoring programme is consistent with the Directive or if any modification is
considered necessary.161 The deadline for the Member States to establish the
monitoring programmes was set to 15 July 2014.
Development of measures designed to achieve or maintain GES
The next step for the Member States is to develop a programme of measures
designed to achieve or maintain GES by 2020 as outlined in Article 13 of the
Directive. The measures shall be based upon the determination of GES as
established in the first phase, as well as the initial assessment and the
environmental targets established.162 The programmes of measure should also
take into account other relevant measures established through EU legislation,
including measures established under the Water Framework Directive.163

Article 11(3)
Article 12
162 Article 13(1)
163 Article 13(2)
160
161
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Each measure introduced in the programme must be appropriate and effective
for its purpose and the Directive includes specific points of assessment for the
proposed measures. The Member States shall give due consideration to
sustainable development and to the social and economical impacts of the
proposed measure in particular. It shall also be made sure that the proposed
measures are cost-effective and technically feasible. For each proposed measure
an impact assessment shall be carried out, including a cost-benefit analysis.164 It
must also be indicated in the programme how the measure will be implemented
and how it will contribute to the achievement of the environmental targets.165 In
Annex VI, the eight different types of measures available under Article 13 are
listed.
The programme of measures shall be developed by 2015 at the latest.166 It shall
be operational within a year of its establishment, thus by the end of 2016 at
latest.167
4.3.2 Regional cooperation
Due to the transboundary nature of the marine environment, the Directive puts
emphasis on regional cooperation as central in achieving good environmental
status. Regional cooperation is defined in the Directive as cooperation and
coordination of activities between Member States and, whenever possible, third
countries sharing the same marine region or subregion, for the purpose of
developing and implementing marine strategies.168 In particular, the existing
institutional structures, such as the Regional Sea Conventions, are identified as
important in the coordination of the environmental measures.
In Article 4, the marine waters within the Union are divided into four different
marine regions: the Baltic Sea, the North-east Atlantic Ocean, the Mediterranean
Sea and the Black Sea.169 The Baltic Sea is not further divided into sub-regions,
unlike some of the other marine regions.
The focus on regional cooperation is embodied in Article 6 of the Directive. The
article prescribes the use of existing regional institutional cooperation
structures, such as the Regional Sea Conventions, where practical and
appropriate to achieve the cooperation aspects set out for the marine
strategies.170 Such structures are also prescribed as a forum for cooperation with
countries outside of the Union that have sovereignty or jurisdiction in the same
marine region.

Article 13(3)
Article 13(7)
166 Article 5(2)(b)(i)
167 Article 13(10), Article 5(2)(b)(ii)
168 Article 3(1)(9)
169 Article 4(1)(a-d)
170 Article 6(1)
164
165
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In the Baltic Sea region, the Baltic Marine Environment Protection Commission,
better known as the Helsinki Commission (HELCOM), is the most prominent
existing regional institutional cooperation structure. It is also explicitly
mentioned in the MSFD as an example of a regional sea convention as defined by
the Directive. HELCOM works to coordinate and harmonize legislation, as well as
monitor and take actions in several aspects regarding the Baltic Sea, including
hazardous substances. As prescribed in the Directive, HELCOM creates a forum
for cooperation outside of the Union. For the Baltic Sea, this involves the
cooperation with Russia that is not a member of the EU.
The Regional Sea Conventions are also granted influence upon the marine
strategies as part of the public consultation. The Member States should give
interested parties, including the Regional Sea Conventions, effective
opportunities to participate in the formation of the different tasks of the marine
strategies.171

4.4 Summary: Antifouling and the European Union water policy
The two directives presented in this section each regulate certain types of water.
The WFD regulates inland surface waters, transitional waters, coastal waters and
groundwater, or essentially the freshwater, while the MSFD regulates all marine
waters, except for those regulated by WFD, or roughly translated to the saline
waters of the Union.
The directives share many common traits. They both require national
assessment and implementation for compliance, focusing on the individual
characteristics of each environmental district and regulation accommodating
these local conditions. While the MSFD establishes the entire Baltic Sea as a
single region for the marine strategy, the WFD divides the waters into river basin
districts with environmental strategies for each district allowing specific
measures, legislative or other, to be taken for local areas.
It is the national implementation of the directives that dictates its effects on
authorisation of antifouling biocides. The implementation assesses the current
status, sets the environmental goals and standards, points out the pressures and
determines the measures to be taken to reach good status. Antifoulants are
known pressures, explicitly recognized in the legislation, to be considered in the
national implementation when setting up the measures to be taken. While some
of the substances used in antifouling are recognized as priority substances by the
European Union, for others, such as copper, a standard must be implemented by
the Member States’ themselves.
Central in the policy is also the need for regional cooperation to achieve the goal
of good environmental status. For the Baltic Sea, the HELCOM is central for the
regional cooperation. All states surrounding the Baltic Sea, as well as the
European Union itself, are members of HELCOM and it provides a platform for

171

Article 19(1-2)
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harmonization of legislation and common monitoring and actions to jointly work
on issues regarding the marine environment.
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5. Summary and conclusions
5.1 Introduction
The report’s outset is to outline the most relevant European Union legislation
regulating the antifouling use and through this also determine the outer limits of
autonomy of the member states in antifouling matters. The material chosen for
the task is the Union’s water quality and chemical legislations, which must be
considered central for antifouling considering the method and environment
where it is primarily used. Looking at all aspects and steps of antifouling
products, from production and import to the end-use, other regulation may to
some degree have an effect, but this impact must be considered limited.
In the following, the different aspects of antifouling will be evaluated based on
the information in the report. Firstly, the antifouling biocides will be evaluated
based upon both the chemical and the water quality legislation. Secondly, other
aspects, to the extent possible based upon the concerned legislation, will be
evaluated. Focus for this section will be the obligations for the Member States
created by the water quality directives and possible measures to be taken by the
Member States to fulfil these obligations.

5.2 Antifouling biocides
The basis for the process of authorisation for biocidal products is provided by
the BPR. It outlines the structure for the process of application and authorisation
for both the active substance, with the exception of dual-use substances
regulated by REACH, and the biocidal product. The exception of antifouling
products from Union authorisation, as one of few product-types to be subject
exclusively to national authorisation, allows for increased influence from the
individual Member States and possibility to adapt to the local conditions at hand.
The exception emphasizes the sensitivity of water and marine environments and
the need to accommodate the unique circumstances of each environment in
direct contrast to the often very toxic antifouling products. While the BPR
focuses on the antifouling product, the directives concerning water policy
instead regulate its counterpart – the water and marine environment that the
antifouling product is released. Consideration of the local conditions is provided
in the BPR, but the water policy allows for consideration of the larger movement,
towards a healthy environment, provided by the implementation of WFD and
MSFD. The assessments and measures based on WFD and MSFD are recognised
in several ways in the chemical regulations and offers the possibility for
deviations based on local environmental conditions.
The Baltic Sea offers plenty of options for such deviations. It has been classified
as a Particularly Sensitive Sea Area by the IMO and has incomparable
characteristics with its brackish water and low dilution of pollutants.172 The
introduction of hazardous substances leads to substantially more devastating
For further information on the sensitivity of the Baltic Sea, see Magnusson, K.
& Norén, K. [2012]; The sensitivity of the Baltic Sea ecosystems to hazardous
compounds
172
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effects and over a significantly longer period of time than for most other large
water bodies. The sensitive marine environment not only offers the option to
adapt, but foremost a responsibility to do so.
The regulations and directives presented in this report are still young. The
national implementations of the WFD and MSFD are not fully done and there are
steps to be taken and time to pass before the aim of good status is due to be
achieved. The BPR has just recently entered into force and transitional
provisions are still in effect for many years to come. Practical examples of its
application are yet to be seen. As a result, the correlation between the water
policy and the BPR is also yet to be tested and any conclusions based on practical
examples are impossible to make.
The authorisation of an antifouling product should not undermine the
compliance with WFD or MSFD according Annex VI of BPR. The two represent
different core objectives of the European Union, the harmonization of the
internal market and common environmental policy. The use of any antifouling
biocides is by definition, due to the toxic nature of the product, undermining the
objectives of the water policy. This does not, however, culminate in the Member
States being able to freely dictate the authorisation by simply referring to WFD
and/or MSFD and the national implementation of these, as it would undermine
the entire purpose of the BPR and the general policy of the internal market.
Instead it may allow the individual Member State to set a higher standard,
generally applied for conditions and restrictions of all antifouling biocides, based
on the specific needs created by the local conditions. This refers both to the need
in antifouling, as all waters does not require the same type and level of
antifouling, and the need of protection of the environment which it may affect.

5.3 Member states’ obligations and domestic regulation
Based on the water quality legislation provided by the WFD and the MSFD,
member states have obligations related to antifouling beyond the authorisation
of biocidal products. As EU directives, the member states are obliged to reach the
result, but the means are not dictated by the Union. Instead the member states
themselves decide upon the means they see fit to achieve these results and are
given the opportunity to adapt these means to the local conditions at hand.
The chemical status of the water bodies is dependent upon the concentration of
the 45 priority substances. Of these, three substances are connected to use in
modern antifouling biocides. While the current concentration of diuron and
cybutryne are very low in the Baltic Sea and not considered a pressing issue, the
concentration of TBT is still too high to meet the environmental quality
standards. The long biological half-life of the substance and the still on-going
flow of the substance in to the Baltic Sea have resulted in the concentration of
TBT still being an issue a quarter of a century after the prohibition of its use. This
results in obligations for the member states beyond maintaining the prohibition
of adding new TBT-based paint on boat hulls.
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Due to the long half-life of TBT, especially in sediments with low oxygen
concentration, dredging may be a necessary measure to lessen the concentration
of TBT in some contaminated areas. How these measures are conducted, if at all,
is up to each member state to decide upon. The continuous flow of TBT in to the
water is attributed mainly to substance residues left on boat hulls. The substance
may be released when the boat is in water or during washing or sandblasting of
the hull. Rules for waste management, wastewater or procedures for washing or
blasting the hull may be decided upon by the member state.
Copper is not included on the list of priority substances, but is generally
considered a significant pollutant by the member states and as such affects the
ecological status in WFD. Antifouling may not be considered a major pressure for
copper overall in the Baltic Sea, but for water bodies with a high concentration of
leisure boats the pressure from antifouling may indeed be significant. The
Member States establish the environmental quality standards for the significant
pollutants themselves based upon the characteristics of each water body.
Further, the Member States must then determine the measures necessary to
meet these standards. The concentration of copper in antifouling biocides is
instrumental in this, but measures such as dredging and regulating waste
management and wastewater may also be important for certain water bodies.
The domestic regulation of Denmark, Finland and Sweden are each the focus of a
report within the CHANGE project.
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Annex I: Global and regional legislation and cooperation
The maritime environmental problem is never a matter of just national concern.
To ensure continuous progress, cooperation on an international level is vital. In
the following, the global and regional cooperation and legislation will be
presented for a brief overview of these outside the European Union. The
legislation reviewed will consist of both that specific to antifouling and more
general legislation enabling measures controlling antifouling.
The United Nations Convention on the Law of the Sea (UNCLOS) defines the
rights and responsibilities of states in maritime matters. The convention was
initially drafted in 1982, but first came into force in 1994 a year after the 60th
signature was delivered. The direct operational role in the implementation of the
convention has in most provisions been delegated to a competent international
organization, often referring to the International Maritime Organization (IMO),
including the articles mentioned below.1 IMO is a specialized agency of the
United Nations, currently with 170 member states and three associate members.
The organization’s purpose is to set global standards in international shipping
for safety, security and environmental performance.
The direct application of UNCLOS on antifouling, especially in connection with
leisure boats, is limited. However, there are certain fundamental rights and
obligations for the states, established by the Convention, that are vital for all
marine environmental legislation, including the competence and obligation of
nations to legislate and enforce treaty-based or customary rules of law.
In Article 3, UNCLOS establishes the territorial waters of each coastal state as up
to 12 nautical miles from the baseline2. The territorial waters are regarded as
sovereign territory of the state,3 with full control of the waters from the coastal
state with the exception of the right of innocent passage.4 The convention also
defines the Contiguous Zone and the Exclusive Economic Zone of each coastal
state.5
Part XII of the Convention concerns the protection and preservation of the
marine environment, containing, inter alia, provisions demanding global and
regional cooperation to combat pollution as well as recognized pollution issues
and methods of enforcement. Article 211 concerns pollution from vessels. The
pollution is not defined further than the states’ obligation to prevent, reduce and
control it. Port states and coastal states are given the right to adopt laws and

Division for Ocean Affairs and the Law of the Sea [1996]; Law of the Sea Bulletin
No. 31; United Nations; p. 87-89
2 For the calculation of the baseline, see articles 5, 7 and 14 of the convention
3 Article 2.1
4 Article 17
5 See articles 33 (Contiguous Zone) and 55-57 (Exclusive Economic Zone)
1

regulations to achieve this without prejudice to the right of innocent passage.6
This also extends to the exclusive economic zone of a state, to the extent that the
laws and regulations must conform to generally accepted international rules and
standards established through the IMO, unless special circumstances allow for
unique laws and regulations to be adopted within a clearly defined area.7
The states are also obliged to cooperate on both a global and regional level in
formulating and elaborating international rules, standards and recommended
practices and procedures, to protect and preserve the marine environment. For
the protection and preservation of the Baltic Sea marine environment, HELCOM8
is the most prominent regional organization. The contracting parties include all
states surrounding the Baltic Sea9 as well as the European Union. Of note is that
both Russia and the European Union are contracting parties, as the commission
offers the two a forum for cooperation that otherwise might not have existed.
HELCOM works to coordinate and harmonize the legislation, monitoring and
actions taken in several aspects regarding the Baltic Sea, including hazardous
substances. In their 2007 Baltic Sea Action Plan (BSAP), HELCOM aims to achieve
a Baltic Sea undisturbed by hazardous substances with concentration close to
natural levels by the year 2021. Among the substances chosen as indicators and
primary targets for prevention tributyltin (TBT) is included, a substance almost
solely introduced to the marine environment through its use in antifouling. Also
other substances, not chosen as indicators or primary targets in BSAP, are
monitored, such as copper.10
Besides joint actions, that for antifouling related hazards mainly consists of
monitoring substance levels, each state has to formulate a National
Implementation Programme to achieve the goals set in the BSAP. 11 The
programmes contain past, present and future measures taken and for harmful
antifouling the measures were mostly connected to the AFS Convention (detailed
below). The plans and progress are followed up during ministerial meetings, last
held in Copenhagen on 3 October 2013.
Another regional organization of interest for the Baltic Sea is the OSPAR
Commission 12 , regulating international cooperation and environmental
Article 211.3-4
Article 211.5-6
8 Baltic Marine Environment Protection Commission, also known as the Helsinki
Commission
9 Denmark, Estonia, Finland, Germany, Latvia, Lithuania, Poland, Russia and
Sweden
10 See Helsinki Commission [2010]; Hazardous substances in the Baltic Sea – An
integrated thematic assessment of hazardous substances in the Baltic Sea; Balt. Sea
Environ. Proc. No. 120B; p. 13
11 All National Implementation Programmes are available at:
http://helcom.fi/baltic-sea-action-plan/national-follow-up/
12 The Convention for the Protection of the Marine Environment of the NorthEast Atlantic
6
7
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protection of the North-East Atlantic. The OSPAR definition of Greater North Sea
overlaps slightly with HELCOM’s definition of the Baltic Sea, but they mainly
influence each other through sharing some of the contracting parties and the
continuous cooperation between the two organizations. OSPAR also contributed
to a large extent to the work of the European Union’s maritime chemicals
policy.13
The IMO has also issued legislation more specific to antifouling, namely the 2001
International Convention on the Control of Harmful Anti-Fouling Systems on
Ships (the AFS Convention). The convention entered into force on 17 September
2008 and as of June 2014 has been ratified by 69 states. While the convention is
intended to mainly regulate ships, not pleasure craft, it applies to vessels of any
type whatsoever operating in the marine environment.14 The convention restricts
the use of TBT and other organotin compounds, but it is also constructed to be
expandable adding restrictions to additional hazardous antifouling substances in
the future. The effect on pleasure crafts in the Baltic Sea is, however, limited as
the national legislation is already effective and the measures introduced by the
Convention, such as increased port state control, mostly aim to target ships flying
the flag of an open registry.
International law, outside the realms of the European Union, contains little
specific legislation regarding antifouling and its use on pleasure crafts. The
international cooperation is, however, vital and as such, HELCOM bridges Russia
and the European Union to create a forum for cooperation. Outside of that, the
European Union carries a big responsibility, becoming the most important
regional cooperation for the Baltic Sea, but it has also been given the competency
to act accordingly by international law. The impact of other international
legislation, including legislation of specific neither environmental nor maritime
character, must also be considered. An example is the possible impact of the
World Trade Organization and its Agreement on Technical Barriers to Trade and
the compatibility of the REACH regulation to this international agreement.

European Commission [2001]; Commission White Paper: Strategy for a future
Chemicals Policy; COM (2001) 27 February 2001 88 final, p. 9-10
14 Article 2(9)
13
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Preface
This report has been elaborated as part of the CHANGE research project
(http://changeantifouling.com/) funded by the BONUS programme and national
research funding institutions, in this case the Academy of Finland. The overall objective
of the interdisciplinary CHANGE project is to reduce to a minimum the supply of toxic
compounds from antifouling paints used on leisure boats in the Baltic Sea by changing
antifouling practices on leisure boats into a sustainable consumption of antifouling
paints and practices. As part of the CHANGE project, a mapping of EU legislation as well
as national legislation in Sweden, Finland and Denmark has been carried out. This
report maps the Finnish legal framework regarding antifouling paints on leisure boats
as well as for the use of alternative techniques.
The report starts with an introduction to the overall governance structure of the
legislation and the relevant authorities. It then is divided into four areas of law relevant
to antifouling paints and practices, including regulation of environmental quality,
products, waste management and other environmental issues as well as contaminated
land and sediments. Furthermore, the report includes a table containing an analysis
from the actors’ perspective.
The report is based on a legal-dogmatic research on applicable national legislation
based on relevant sources of law as well as relevant reports, articles etc. Finnish
legislation is accessible at the national database http://www.finlex.fi

CHANGE Deliverable 3.1 Attachment 2 National Study – Finland

2/34

1 Introduction
Sailing and boating is a popular recreational activity in Finland. One of the largest
umbrella organisations for boating in Finland is Suomen Purjehdus ja Veneily ry
(Finnish Association of Sailing and Boating) and has some 330 society members (boat
and yacht clubs), which in turn have approximately 60 000 individual boaters and boat
owner members. Most of the boat and yacht clubs have their own home marina.1
There is no available statistics on the total number of marinas in Finland. The
environmental administration has, however, access to an extensive soil condition
database, the so-called “MATTI-register”, which provides an indicative number of
marinas; 209 of which 155 include winter storage. In Helsinki there are several dozen
marinas and approximately 12.000 mooring spots of which one third are available for
lease from the City of Helsinki. The remaining are leased by Helsinki-based boat and
yacht clubs. Visiting marinas are predominantly managed by private boat clubs.
The issue of contamination by antifouling substances was discussed in connection with
contaminated soil being the focus of attention in Finland since the mid-1980s2. Due to
the hazardous chemicals used in boating (mainly TBT), the focus of attention has
extended to cover also boating and boatyards, which in turn led to increasingly detailed
investigations of contaminated sediments and the spreading of the same.
The regulatory framework covering antifouling paints and their use in Finland is based
on both national law and EU law. It is rather disperse and covers certain general aspects
of activities, products and consequences of the use of antifouling substances. This report
investigates the said framework and proposes certain measures by which the negative
impacts of antifouling paints could be minimized.

2 Governance Structures
2.1 Summary
The Finnish environmental and maritime legislative system is a combination of general
legislation and sectoral more detailed acts. The general environmental legislative act,
the Environmental Protection Act (527/2014), lays down the main principles for
environmental protection and general regulation on environmental damage. The
maritime management and protection is regulated by sectoral acts separate from the
Environmental Protection Act of which the main acts are the Marine Protection Act
(1415/1994) and the Maritime Environmental Protection Act (1672/2009).
The authorities connected to protecting the marine environment can be categorized as
the authorities setting the environmental quality standards and the authorities
Three different types of marinas are identified according to their use: 1) “Home harbors” are marinas from where a
boat owner either owns or leases a mooring spot where the boat is kept. The home harbors are usually managed by
municipalities, boat clubs or commercial operator. The boats are typically kept in these harbors during the boating
season; 2) Visiting harbors are intended for boat camping and sailing and where the boaters may spend the night,
maintain the boat or visit stores. Typical visiting marinas are guest marinas, service marinas, open docks or natural
harbors; 3) Safe havens are harbors where one can look for shelter when needed for example in case of bad weather
or boating equipment malfunction.
2 An extensive organized surveying of contaminated land areas was carried out under the so-called “SAMASE project”
between 1989 and 1994 and in which information on 10.000 potentially contaminated land areas was collected. By
2013, the number of such sites, some of which have already been remediated, had more than doubled to 23.850.
1
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responsible for supervision and enforcement of such standards. The ministries are
responsible for the national legislation while several national and local authorities are
responsible for the supervision and enforcement of the same.

National authorities
SYKE

Tukes

Local/Regional authorities

Customs

AVIs

Trafi

ELY Centres

The Finnish
Trasport Agency

Municipalities

Civil associations
Harbors

Marinas

Boat clubs

2.2 The environmental and maritime legislative system
The system of Finnish environmental legislation can be described as a hybrid between a
system based on a general legislation (such as the Swedish Environmental Code) and a
system of separate sectoral legal acts working as customised parcels within their
respective area of applicability. The Environmental Protection Act is the general
environmental legislative act which implements Directive 2010/75/EC on industrial
emissions. The main objectives of the Environmental Protection Act are to prevent
pollution of the environment and the generation of waste, to combat climate change and
to support sustainable development. The act and the Environmental Protection Decree
(713/2014) is applicable to industrial activity and other activity which may cause
environmental damage, and which pursuant to the act may be subject to either an
environmental permit or a lighter registration procedure with the municipal
environmental board. The Finnish constitution stipulates that provisions regarding
rights and obligations of persons (physical and organised) must be issued by means of
an act. This means that the use of decrees in the environmental area is thus confined to
mere specification of act-based provisions.
The Environmental Protection Act contains specific rules for certain situations, such as
for example the prohibition of pollution of soil and ground water. The act sets out the
main principles for environmental protection, for example, Best Available Technique
(BAT), Best Environmental Practices (BEP) and the Polluters Pay Principle (PPP). In
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addition to an environmental permit under the Environmental Protection Act an activity
may require other permits, and/or be subject to other requirements under other
sectoral legislation. For example, if activity which is subject to an environmental permit
may affect a water body, a water permit pursuant to the Water Act (587/2011) may
equally be required. In such case, the environmental permit and water permit are
issued as a combined permit.
Within the Finnish legislative system, maritime management and law is treated as a
separate matter from environmental law and environmental management and
protection. The main legal acts in maritime protection is the Marine Protection Act
(1415/1994) and the Maritime Environmental Protection Act (1672/2009). The former,
the Marine Protection Act, governs the actions of Finnish citizens, organisations, vessels,
aircrafts and offshore units everywhere outside the Finnish exclusive economic zone.
The act entered into force in 1995 and implements nationally certain obligations of,
inters alia, the HELCOM and the OSPAR agreements, and has thus as its starting-point
the prohibition of contamination of the sea. The latter, the Maritime Environmental
Protection Act is applicable to vessels which travel in Finnish water areas or in the
Finnish exclusive economic zone, and to Finnish vessels outside the said areas, and to
the reception of waste generated by normal operation of vessels. The Waste Act
(646/2011) becomes applicable to such waste when it has been transferred to an
onshore waste management facility. The Act on Waterborne Traffic (463/1996) governs
non-commercial waterborne traffic, and the purpose of the act is to promote the
navigation safety and prevent inconveniences to the environment, fisheries, recreation
or other public or private value caused by the use of vessels.

2.3 National authorities
2.3.1 The Finnish Environment Institute (SYKE)
The Finnish Environment Institute (“SYKE”) monitors the implementation of the POPs
Regulation and the export of banned or severely restricted chemicals regulated by the
Rotterdam Convention3 on the Prior Informed Consent (PIC) procedure and the related
EU POP and PIC regulations. SYKE is the designated national authority under the abovementioned legal acts. Furthermore, SYKE is the primary supervisory authority with
respect to the monitoring of compliance with the provisions set out in or issued under
the Maritime Environmental Act regarding discharges from ships in Finland’s territorial
waters and within Finland’s exclusive economic zone.
2.3.2 The Finnish Safety and Chemicals Agency (Tukes)
The Finnish Safety and Chemicals Agency Tukes is the Finnish national agency
responsible for the chemicals surveillance and an important partner of the European
Chemicals Agency. Tukes became operational on 1 January 2011 and is the key player in
the promotion of chemical safety.
The Chemicals Act (599/2013) centralizes certain commercial chemical control tasks to
Tukes. Its duty is to control the compliance with regulations and restrictions concerning
chemical products in accordance with EU legislation, i.e. the REACH Regulation, the CLP

The Rotterdam Convention on the Prior Informed Consent (PIC) Procedure for Certain Hazardous Chemicals and
Pesticides in International Trade was adopted on 10 September 1998.
3
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Regulation4, the Detergent Regulation5, the Biocidal Products Regulation and the POPs
Regulation. Tukes is the national competent authority pursuant to REACH, CLP, Biocidal
Products and Detergent Regulations, and is equally responsible for organising the
related information services.
2.3.3 Customs
Finnish customs ensure that imported and exported chemicals and items containing
chemicals meet the requirements set in EU chemicals legislation and the Chemicals Act.
2.3.4 The Finnish Agency for Transport Safety (Trafi) and the Finnish Transport
Agency
The Finnish Agency for Transport Safety (Trafi) is the authority for maritime safety. As
mentioned above, Trafi manages also the watercraft register and the sailor register in
Finland. The Finnish Transport Agency is responsible for the maintenance and
development of the network of waterways in Finland. There are slightly less than 8 300
kilometers of coastal routes and 8 000 kilometers of inland waterways maintained by
the Transport Agency.

2.4 The regional authorities
2.4.1 The Regional State Administrative Agencies (AVI)
There are six Regional State Administrative Agencies (AVI) (Fi: Aluehallintovirasto) in
Finland. The agencies work in close co-operation with municipal environmental permit
authorities and aim to strengthen the implementation of environmental protection and
environmental sustainability. They are the main permitting authorities in matters under
the Environmental Protection Act and the Water Act. These acts specify the activities for
which permits are required and whether the matter is handled by the AVI or by the
municipal environmental protection authorities (on which see further under Section 2.5
below).
2.4.2 The Centres for Economic Development, Transport and the Environment
(ELY)
The regional Centres for Economic Development, Transport and the Environment (ELY
Centres) (Fi: elinkeino-, liikenne- ja ympäristökeskus) monitor the state of the
environment and its changes in co-operation with the Finnish Environment Institute.
The ELY Centres have certain central tasks with regard to the compilation of the river
basin management plans. The centres function as the executive authorities in water
management, assess the ecological state of surface waters and assess the anthropogenic
activities’ impact on waters. The centres are equally responsible for implementation of
the plans’ programmes of measures and for monitoring the execution of the proposed
measures which belong to their field of operation. The said implementation is equally
monitored by the ELY Centres in connection with their tasks within their role as
supervisory authorities of environmental and water permits. In addition, when a
notification on the assessment of contaminated soil shall be provided pursuant to the
Decree on Assessment of Contamination and the Necessity of Remediation (214/2007),
the notification shall be provided to the applicable ELY Centre.6
Regulation (EC) No 1272/2008 on the classification, labelling and packaging of substances and mixtures (CLP
Regulation).
5 Regulation (EC) No 648/2004 of 31 March 2004 on detergents (Detergents Regulation).
6 In Helsinki and Turku, the notification is submitted to the respective cities’ environmental protection boards.
4
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Furthermore, the ELY Centres moreover monitors compliance with the Maritime
Environmental Protection Act and with the provisions issued on the basis of it, insofar
as the provisions relate to: 1) waste management planning at harbors; 2) marina
reception facilities for ship-generated waste; and 3) fees relating to waste management
at marinas. In particular, supervisory duties are also directed at commercial shipping
marinas which require an environmental permit in accordance with the Environmental
Protection Act.

2.5 The municipalities and their environmental protection authorities
Pursuant to the Environmental Protection Act, the Water Act and the Act on Municipal
Environmental Administration (64/1986), certain environmental protection and water
management related permit and enforcement powers have been conferred to the
environmental protection committee or an equivalent environmental protection body of
a municipality or city. The said committee is mainly responsible for permitting and
supervising certain small-scale, low-risk activities, the permitting and supervision of
which do not require an extensive knowledge-base. Waste management at ports and
marinas, and the reception of waste originating from leisure boats, belong to the
responsibility area of the committee. The work is in practice carried out by individual
office-holders. The committee is supported by the AVI and the ELY Centres within their
respective areas of responsibility. Municipalities and cities usually equally own the
harbor areas and manage them either by themselves or rent them to boat clubs or
commercial operators.

2.6 Harbors, marinas and boat clubs
Harbor areas are usually owned by municipalities and they are managed by the
municipalities themselves or leased to commercial operators or private boat and yacht
clubs. The owner of the harbor area is typically responsible for maintaining the docks
and boat clubs and offers other services for the boaters, such as electricity and water
points, lavatory facilities and club spaces. The boat clubs may thereafter sub-lease the
mooring spots to the boat owners.
The boat clubs may operate in a form best suited for their purpose, but usually they are
registered associations. As a registered association, a boat club has a board of directors
chaired by a commodore. The clubs can be open to anyone or membership may require
a recommendation form a board member or other club member. Members usually pay a
one-time membership fee and an annual fee, together with the rent of the mooring. The
boat clubs normally do not have employees.

3 Environmental quality regulation
3.1. Summary
The Water Framework Directive 2000/60/EC (“the WFD”) has been implemented in
Finland by the River Basin and Marine Areas Management Act (1299/2004) (the “Water
Management Act”) and the the Decree on River Basin Management Areas (1303/2004)
(the “Water Management Decree”) while the implementation of the Marine Strategy
Framework Directive 2008/56/EC (the “MSFD”) was carried through amendment of the
Water Management Act and enactment of a Decree on Management of Marine Areas
(980/2011) (the “Marine Management Decree”).
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Finland is geographically divided into eight river basin management areas. Each area
has a river basin management plan containing information on the environmental status
of the surface waters and environmental objectives for the area. The river basin
management plans do not as such point out antifouling paints as an issue even though
for example the Kymijoki-Suomenlahti plan does recognize organic tin compounds used
as bottom paints for boats. The marine strategy sets out a functional objective of
reducing the use of bottom paints for boats by developing and promoting harmless
mechanical cleaning methods and extensively taking them into use. This is not,
however, recognized as a measure to achieve GES in the draft programme of measures
of the marine strategy.

3.1 Implementation of the water directives
In Finland, the WFD has been implemented by the Water Management Act and the
Water Management Decree. The implementation of the MSFD was carried out through
amendment of the Water Management Act by means of act (272/2011) and enactment
of the Marine Management Decree. The statutory objective is that Finnish surface
waters shall achieve at least good quality by year 2015. Achievement of the
environmental objectives, may, however, subject to certain conditions, be extended to
year 2021 or 2027. Good environmental status (“GES”) shall equally be achieved in
respect of Finnish marine waters by year 2020.7 The marine strategy covers Finland’s
marine areas from the coast line until the outer border of its exclusive economic zone.8
Thus, Finnish coastal waters are subject to two planning systems; the river basin
management plans and the marine strategy. The planning and execution of respective
systems shall nevertheless be carried out through coordination and with coinciding
objectives.9
Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora
(the “Habitats Directive”) has been implemented in Finland by means of the Nature
Conservation Act (1096/1996). The said act contains a prohibition of deterioration
according to which the natural values of the Natura 2000 network cannot be
significantly weakened.10 Based on the act it is prohibited to destroy or weaken the
resting and breeding places of individuals belonging to animal species listed in Annex IV
(a) of the Habitats Directive.11 In cases where antifouling paints are used nearby a
Natura 2000 area, the prohibitions could be of relevance in the event the above the
mentioned animal species that are sensitive to antifouling substances would occur in
that particular area.

The Water Management Act, Section 21.1(3) and Section 26b.
The Water Management Act, Section 26a.
9 The Water Management Act, Section 1, 1 st subparagraph; The Ministry of the Environment, päätös/decision
13.12.2012 (2012).
10 The Nature Conservation Act, Section 64a.
11 The Nature Conservation Act, Section 49.
7
8

CHANGE Deliverable 3.1 Attachment 2 National Study – Finland

8/34

3.2 The River Basin Management Plans
In line with the concept of river basin districts of
the WFD, Finland is geographically divided into
eight river basin management areas, which are the
following:12
1.
2.
3.
4.
5.
6.
7.
8.

Vuoksi;
Kymijoki-Suomenlahti;
Kokemäenjoki-Saaristomeri-Selkämeri;
Oulujoki-Iijoki;
Kemijoki;
Tornionjoki (managed jointly with Sweden);
Tenojoki, Näätämöjoki and Paatsjoki; and
The Åland Islands has its own river basin
management area (managed by the local
government of Åland Islands).

The coastal waters of a river basin management area comprise the surface waters
within one nautical mile from the baseline.13 The main instrument of the Water
Management Act is the river basin management plan which shall be compiled for each
river basin management area, and which shall contain, inter alia, information on the
environmental status of the surface waters and the environmental objectives of the
respective river basin management area. Based on the said information, a proramme of
measures containing the necessary measures for achieving the aforesaid environmental
objectives is compiled as a part of the river basin management plan.14
In 2009, the Council of State approved Finland’s first river basin management plans
pursuant to decision YM018/2009 (the “Water Management Decision”). The plans
contain the characterizations of the environmental status of the coastal waters and
identifications of the pressure directed at the same, as well as the most central water
protection questions. The plans lay down the environmental objectives of the river
basin management plans in respect of each relevant sector of society (agriculture,
communities etc.) in line with the WFD, and define the related action plans for the
purpose of maintaining and/or achieving the said environmental objectives.15 The river
basin management plans for the period 2016-2021 have been drafted,16 and between 1
October 2014 and 31 March 2015 everyone had the right to present their opinions
during the hearings arranged (jointly with the hearing on the marine strategy’s draft

The Water Management Decree, Section 1.
The Water Management Act, Sections 2(3) and 11.
14 The Water Management Act, Sections 11 and 12.
15 Council of State / Valtioneuvosto, YM018:00/2009 (2009), pp. 3-5.
16 The Ministry of the Environment, Vaikuta vesiin, available at:
http://www.ymparisto.fi/fi-FI/Vesi/Vaikuta_vesienhoitoon_merenhoitoon_ja_tu(31007) (visited 3 July 2015).
12
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programme of measures).17 The opinions and comments provided are currently being
reviewed.
3.2.1 Environmental status of the coastal waters
Pursuant to the WDF, the surface water status is determined by the poorer of its
ecological status and its chemical status.18 The classification of Finnish surface waters
was determined according to what extent anthropogenic activities have altered the
waters’ ecological19 and chemical status.
The classification of the chemical status of the surface waters is based on comparing the
concentrations of so-called ‘Priority Substances’ as defined by the WFD, measured in the
water body at hand, with the environmental quality standards set for the said
substances. The standards are set by the Decree on substances hazardous for the
aquatic environment (1022/2006) (“the Hazardous Substances Decree”), enacted on
the basis of the Environmental Protection Act, and sets out environmental quality
standards for 33 Priority Substances20 including Hazardous Priority Substances21
established on EU level by virtue of Annex II of the EQS Directive, as well as
environmental quality standards for 15 substances which have been established as
harmful on national level.22
The decree lays down emission limit values and emission prohibitions.23 The objective
of the decree is to cease the emissions and washings away of substances which are
hazardous for the aquatic environment at once or in phases. It is applicable to Finnish
coastal waters which are equally subject to the river basin management plans and the
marine strategy. 24 In the case of antifouling substances, the decree lays down
environmental quality standards for, inter alia, tributyltin compounds (tributyltin
cation)25, diuron, bronopol and 1,4-diklorbensen in relation to which certain quantified
concentrations may not be exceeded in surface waters and fish.26 The chemical status is
classified as good if the waters comply with the said standards. According to the Water
Management Decision, the concentrations of substances hazardous for the aquatic
environment and harmful substances do not, for the major part of Finnish surface
waters, exceed the environmental quality standards of the Hazardous Substances
The Water Management Act, Section 15; Communication by the Ministry of Agriculture and Forestry dated 1
October 2014, available at: http://www.mmm.fi/fi/index/etusivu/tiedotteet/141001_vesienhoito.html (visited 3
July 2015).
18 The WFD, Article 2(17).
19 Based on Newsletter Envelope 3/2013 of the Finnish Environment Institute (available at:
http://mmm.multiedition.fi/syke/envelope/Envelope_2013_3/sivu_5.php (visited 3 July 2015)), the ecological status
of the Finnish marine areas has clearly declined; 60% of Finnish coastal areas have less than good ecological status.
The ecological status of the major part of the Finnish Bay and the Finnish Archipelago Sea is tolerable and the status
of the archipelago’s outer areas is acceptable. The ecological assessment of the status of Finnish waters was updated
in 2013. The assessment showed that none of the water areas in coastal regions has a high status (three fourths of the
surface area of Finnish coastal waters is in poorer condition), and the conditions of the Archipelago Sea and of the
Gulf of Finland are especially worrying. The main problem was identified as the eutrophication of waters.
20 The Hazardous Substances Decree, Annex I (C).
21 Within the list of Priority Substances, the ‘Hazardous Priority Substances’ (toxic, persistent and liable to bioaccumulate or give rise to equivalent concern) are to be identified. The criterions for Priority Hazardous Substances
of Article 2(30), Article 16(3) and (6) are consistent with the definition of Substances of Very High Concern (SVHC)
under the REACH Regulation, pursuant to its Article 57.
22 The Hazardous Substances Decree, Annex I (D).
23 The Hazardous Substances Decree, Annex I (A) and (B).
24 The Hazardous Substances Decree, Section 2.
25 Chemical Abstracts Service (CAS) No. 36643-28-4.
26 The Hazardous Substances Decree, Section 6 and Annex I. C).
17
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Decree. Thus far there is not, however, sufficient information with regard to most
substances with impact on the chemical state of surface waters.27
3.2.2 Contamination by antifouling paints
The river basin management plans do not specifically address the issue of
contamination by antifouling substances in surface waters. For example, the KymijokiSuomenlahti river basin management plan (area 2) merely states that the
environmental state of coastal waters in the Finnish Bay is, depending on the area,
acceptable, tolerable, and in some cases even poor.28 As to the contamination by
antifouling paints, the plan mentions that organic tin compounds (TBT) have been used
as bottom paints for boats.29 In the related programme of measures it is nevertheless
stated that the waste management for leisure boat marinas should developed and
complemented to more accurately reflect the regulation in force.30 It is not revealed
whether the recommended action would have been drafted particularly with the waste
from antifouling paints in mind. In the draft programme of measures for Uusimaa
region for the period 2016-20231, waste management of marinas are not recognised as a
development measure. Instead it is stated that measures for controlling the risks of
watercourse traffic in the Gulf of Finland is addressed by the marine strategy
planning32.
The main part of the coastal waters in the Kokemäenjoki-Saaristomeri-Selkämeri river
basin management area (area 3) is classified as acceptable. In certain places the
organisms and sediments contain high concentrations of contaminants. These are not,
however, addressed in the classification of the chemical state of the waters, as the
applicable environmental quality standards are not exceeded.33 Also here the related
programme of measures states that waste management of leisure boat marinas should
be developed to reflect the regulation in force. Furthermore, the programme states that
the sea sediments are heavily contaminated by TBT in certain areas of South-West
Finland, and that the contaminations have spread from the coastal areas in front of
Turku and Naantali to the nearby straits.34 The draft programme of measures for the
Finnish Archipelago Sea for the period 2016-2021, waste management of marinas are
not recognised as a development measure. The draft programme states that the river
basin area has held numerous installations in which substances listed in the Hazardous
Substances Decree have been used, but it does not address antifouling substances
specifically (with an exception to TBT). The contamination of sediments by TBT is
nevertheless considered a problem in connection with dredging, and the programme
refers to the applicable guidance by the Ministry of the Environment (2004) in defining
whether the banking masses are eligible for dumping at sea.

3.3 The Marine Strategy
In 2012 the relevant ministries carried out an initial assessment of Finland’s marine
environment based on which the good environmental status (“GES”) was defined, and
the related environmental objectives were determined as a first step of the Finnish
The Council of State, YM018:00/2009 (2009), p. 4.
Regional Environment Centres (2009), p. 79.
29 Ibid., p. 55.
30 The ELY Centre, (2010b), pp. 140 and 142.
31 Uudenmaan vesienhoidon toimenpideohjelma, LUONNOS 1.10.2014.
32 Ibid., p. 6.
33 SYKE and the Regional Environment Centres (2009), p. 116.
34 The ELY Centre (2010b), p. 34 and 93.
27
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marine strategy, the report of which was presented in December 2012 by the Council of
State (the “Marine Management Decision”).35
3.3.1 Contamination by antifouling paints
According to the marine strategy’s initial assessment, the majority of Finnish marine
waters have less than good environmental status. The presence of heavy metals, organic
tin compounds and other hazardous chemicals in the Finnish marine waters are
addressed but not quantified. The presence of TPhT and TBT in the flesh and liver of
certain fish species are, however, identified.36 In addition, the assessment states that
high levels of certain hazardous substances have been identified in sea sediments of the
coastal waters. The antifouling paints of ships and leisure boats were identified as a
source, and as a consequence, the calculated environmental quality standard of TBT in
sea sediments around harbors, shipyards and passages is exceeded in many places. The
assessment further states that these substances end up in marine waters through
fugitive emissions by production facilities, domestic use, use of certain products, as well
as through waste emissions. The assessment assumes that the discharge of TBT by
antifouling paints has been essentially reduced or has ceased entirely as a consequence
of the 2003 ban of TBT in antifouling paints for ships and leisure boats, which
previously was the most significant source of discharge. The current quantified
discharge represented by TBT-treated timber is assumed to be a few kilos per year. It is
noted, however, that discharges from antifouling paints by ships and boats have not
been investigated in Finland.37
3.3.2 Good Environmental Status (GES) and Environmental Objectives
Pursuant to Article 9 of the MSFD and in connection with the initial assessment, Finland
determined the GES of its marine region on the basis of the qualitative descriptors in
Annex III of the Marine Management Decree. The qualitative descriptors no. 8 and 9
correlate with descriptors no. 8 and 9 in Annex I of the MSFD. The initial assessment
also defined the environmental objectives for the marine environment in respect of
contaminants.
Descriptor 8: Concentration of contaminants in the marine environment:
GES is achieved when (i) the levels of concentration of hazardous substances do
not cause direct or indirect adverse effects to sensitive marine species or species
at the top of the food chain and (ii) the levels of concentration of contaminants
do not cause adverse biological effects on individual level nor on any level of the
food chain, and the health of marine species is not put at risk.
- It was stated that GES has not been achieved.
- The environmental objective is that the concentrations of hazardous substances
do not exceed the environmental quality standards set by the Hazardous
Substances Decree. In addition, the concentrations of heavy metals in waters,
sediments and organisms are close to natural levels and emissions of oil and

The Ministry of the Environment, 13.12.2012 (2012); the assessment was carried out pursuant Section 26c of the
Water Management Act and Sections 6 and 7 of the Marine Management Decree, as well as Commission Decision
2010/477/EU.
36 The Ministry of the Environment, Suomen merenhoitosuunnitelman valmisteluun kuuluva meriympäristön nykytilan
arvio, 28.9.2012 (2012), p. 298.
37 The Ministry of the Environment (2012), pp. 302-303.
35
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chemicals do not cause variations in the concentrations of hazardous
substances.38
Descriptor 9: Contaminants in fish and seafood for human consumption:
- GES is achieved when concentrations of hazardous substances in fish and other
seafood for human consumption do not exceed levels established by Community
legislation or levels set by other relevant norms.
- The levels of contaminants vary according to fish species and size, and area of
the Baltic Sea. The environmental status in this respect is acceptable according
to HELCOM.
- The environmental objective is that the limit values set by the relevant
Commission Regulations 39 are not exceeded. A general objective is the
decreasing of concentrations of synthetic compounds.40
3.3.3 Functional objectives
The environmental objectives of the river basin management plans and the marine
strategy relate to the desired results of the water bodies’ environmental state – not the
means by which the results are obtained. In respect of means or methods, the marine
strategy sets out certain functional objectives regarding the most central pressures on
the water bodies. The most relevant substances and substance groups are those
identified in the WFD and the Hazardous Substances Decree and the functional
objectives are centrally connected to GES and the environmental objectives of
descriptors 8 and 9 (above). As part of the functional objectives, the REACH Regulation,
the POPs Regulation, the Industrial Emissions Directive41, the Convention on Long-range
Transboundary Air Pollution42, the TBT Convention43, the National Programme on
Hazardous Substances44 and the Baltic Sea Action Plan45 are taken into account, for
example, in environmental permit procedures and through product regulation. Another
functional objective is to reduce the use of bottom paints for boats by developing and
promoting harmless mechanical cleaning methods and extensively taking them into use.
Hazardous substances causing contamination of sea sediments are to be recognised and
the possibilities of their remediation investigated. In this context it must be ensured
that dredging and banking of sediments do not spread the contaminants. The objectives
also include the improvement of storage, transport and risk management with respect
to chemicals.46
3.3.4 The Monitoring Programme and the Programme of Measures
The Council of State decided on the marine strategy monitoring programme in August
201447, the main objective of which is to produce relevant information allowing the
assessment of the prevailing environmental status of the marine environment. The said
information served as a basis for the development of the programme of measures
Council of State decision, 19.10.2012 (2012), p. 24.
Commission Regulation 1881/2006 and Commission Regulation 1259/2011.
40 Council of State decision, 19.10.2012 (2012), pp. 26-27.
41 Directive 2010/75/EU of 24 November 2010 on industrial emissions (integrated pollution prevention and control).
42 The Convention on Long-Range Transboundary Air Pollution, entered into force on 16 March 1983.
43 International Convention on the Control of Harmful Anti-fouling Systems on Ships, entered into force on 17
September 2008.
44 Kansallinen vaarallisia kemikaaleja koskeva ohjelma (2013).
45 The HELCOM Baltic Sea Action Plan (BSAP) strategy to restore the good ecological status of the Baltic marine
environment by 2021 was adopted by all the coastal states and the EU in 2007.
46 Council of State decision, 19.10.2012 (2012), pp. 29-34.
47 The Water Management Act, Section 26h.
38
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designed to achieve or maintain GES. The occurrence of certain heavy metals (arsenic,
cadmium, mercury, nickel and lead) is monitored in fish and sea food for human
consumption.48 Information on monitoring and detailed information on the monitoring
methods are collected into a special Marine Monitoring Manual.49 As a third step of the
marine strategy, the sufficiency of the prevailing measures for marine waters are
assessed and new measures for maintaining or achieving good environmental status are
presented. The programme of measures, which also will further specify the functional
objectives, will be finalized during 2015 and the implementation of its measures will
begin in 2016.
The draft programme of measures was open for comments from 15 January 2015 until
31 March 201550 and feedback received during the comment period is currently being
reviewed.51 The draft programme does not identify the use of antifouling paints as a
source for the presence of hazardous substances in surface waters. Cybutryne and
terbutryn (antifouling substances) are nevertheless mentioned as a biocide used in
paints, but not quantified. One of the proposed measures in respect of hazardous
substances with impacts on descriptors 8 and 9 is the reduction and monitoring of
dioxins and furans (not antifouling substances). In respect of descriptor 9 it is
nevertheless proposed as a measure that harbors’ waste reception capacity shall be
improved. Regardless of the size of harbors (it is not clear whether this includes
marinas), waste management should be organised for the purpose of appropriate
handling of household wastes and recyclable units. In addition, harbors should advise
and guide boaters and hikers on the matters related to waste management. Wastes in
the form of dust and scraping of paints are not mentioned. Municipal authorities such as
leisure boat marinas are identified as a responsible party for execution of the measure.52

3.4 Legal effects of the River Basin Management Plans and the Marine
Strategy
The river basin management plans and the marine strategy do not impose obligations
on operators of facilities or on other actors. Instead, state and municipal authorities are
merely obliged to “take the river basin management plans and the marine strategy into
account” in the applicable parts of their activities.53 For example, a comparative
assessment on the interests between the water management project and the
environmental state and utilization of the waters under the applicable river basin
management plan is merely to be “taken into account” within the range of the general
permit consideration for water permits under the Water Act.54
In granting environmental permits under the Environmental Protection Act, the river
basin management plans and the marine strategy have been exclusively connected to
the provisions on unconditional obstacles for granting environmental permits.
The Council of State decision 21.8.2014 (2014), pp. 5, 27, 34.
The Ministry of the Environment, Suomen merenhoidon seurantakäsikirja, (21.8.2014), available at:
http://www.ymparisto.fi/download/noname/%7BECF9A983-AC50-4DAB-B237-D7EA3A09664B%7D/103978
(visited 3 July 2015).
50 The Ministry of the Environment, Vaikuta vesiin, available at: www.ymparisto.fi/vaikutavesiin (visited 3 July 2015);
Section 26j, Water Management Act.
51 The Ministry of the Environment, Merenhoidon suunnittelu ja yhteistyö, available at: http://www.ymparisto.fi/fiFI/Meri/Merensuojelu_ja_hoito/Merenhoidon_suunnittelu_ja_yhteistyo (visited 3 July 2015).
52 ELY Centres (2014), pp. 52–58, 68, 97, 104.
53 The Water Management Act, Section 28.
54 The Water Act, Chapter 3, Section 6, 2 nd subparagraph.
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According to the provisions, in assessing whether an activity may cause significant
contamination of the environment, which as such is an unconditional obstacle for
granting an environmental permit, the assessment on the environmental state and
utilization of the waters under the relevant river basin management plan and the
marine strategy shall also here be “taken into account”.55 It appears that the said
provision would provide a more solid ground for not granting an environmental permit
in comparison with the assessment for a water permit. This provision is, however,
rarely applied.56
River basin management plans function as background material and means of
interpretation in the permit consideration process, and are not thus directly applied. As
mentioned above, in the light of the Finnish Constitution it is not possible for a river
basin management plan to lay down obstacles for granting an environmental permit as
such, and the principles governing the rights and obligations of private individuals shall
be governed by acts. Since the river basin management plans are not acts they cannot
set direct obstacles for granting environmental permits. However, in practice the river
basin management plans may have a significant effect on the process of considering
whether to issue the environmental permit or not (referred to as the “environmental
permit consideration”). In the environmental permit consideration, the permit
regulations have in a central role in limiting the activity so that a permit could be
granted. The permit decision must also indicate how the river basin management plan
has been taken into account in the environmental permit consideration (containing
both the consideration of the preconditions for granting a permit and the consideration
of the permit regulations). If an activity subject to environmental permit is deemed to
cause negative effects to water management, especially concerning the water
classifications, the permit could be declined.

3.5 The Hazardous Substances Decree and permitting
The Hazardous Substances Decree is relevant in respect of certain activities subject to
environmental permit under the Environmental Protection Act. For example, the
regulations of an environmental permit may be stricter than the minimum rules set out
by the Environmental Protection Act (for example, by BAT, BEP), if it is required to
ensure compliance with an environmental quality standard. 57 In theory this implies that
an operator in certain circumstances would have to comply with stricter waste water
emission limits in order to ensure that environmental quality standard of a particular
water body are not exceeded. In this context is to be noted, however, that the permitting
authority (AVI) does not directly apply the environmental quality standards when
setting the individual emission limit values of certain waste waters. Instead, the natural
state of the relevant water body, other activities, as well as weather and seasonal
impacts are assessed as a whole. On the other hand, in respect of activities not subject to
permitting, the decree does not impose any direct obligations. This elaboration is
consequently not applicable to marinas as such are not subject to permitting per se. The
ELY Centres shall, within the programme of measures of the river basin management
plans present preventive measures by which the environmental quality standards of the
Hazardous Substances Decree are not exceeded.58 “Catching” antifouling practices in
The Environmental Protection Act, Chapter 6, Section 49, 1st subparagraph (2), and Chapter 6, Section 51.
Kuusiniemi et al. (2013).
57 The Environmental Protection Act, Section 70, 1 st subparagraph, 2.
58 The Hazardous Substances Decree, Section 6, 3 rd subparagraph.
55
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marinas would thus appear to be confined to the (often generally described) measures
in the relevant programme of measures, and cannot be affected by means of permitting.

4 Product related regulation
4.1 Summary
Product related regulation may be divided into regulation concerning antifouling paints
and regulation of leisure boats. Antifouling substances as a biocidal product group have
to be approved by Tukes and registered before placed on the market. Certain types of
boats need to be registered into watercraft register administered by Trafi.

4.2 Marketing and retail sale of antifouling paints
The Chemicals Act (599/2013) entered into force on 1 September 2013 and aims at
centralising the control of chemicals in Finland. It is predominantly a so-called
“supervisory act”, as the substantive chemicals related obligations are largely regulated
on EU level. Thus, the act contains mainly provisions on the supervisory authorities,
their tasks, rights and obligations. It lays down certain general obligations applicable to
all hazardous substances. Antifouling substances belong to the product group of
biocidal products,59 and in respect of which the Decree on Biocidal Products and the
Notification of Active Substances (418/2014) (the “Biocidal Products Decree”) and the
Decree on Biocidal Preparations (418/2014) are additionally applicable.
A biocidal product cannot be placed on the market unless it has been approved by
Tukes. The actor responsible for placing such product on the market (importer or retail
seller) is obliged to apply for approval, and the application must contain certain
specified qualitative information on the properties and impacts of the active
substance(s) of the biocidal product.60 If an actor intentionally or negligently places a
biocidal product on the market without approval, that person shall be sentenced to
payment of a fine for chemical offence. Severe breaches are tried according to Chapter
48 of the Criminal Act (39/1889), according to which the main environmental crime,
desecration of the environment, encompasses intentional and grossly negligent breaches
of certain provisions of, for example, the Chemicals Act, the REACH Regulation, the
Biocidal Product Regulation, the Environmental Protection Act and the Waste Act.
When a product has been approved and when placing such biocidal product on the
market, the responsible actor must submit a notification to the chemicals product
register upheld by Tukes. In respect of chemicals for industrial and professional use, a
safety data sheet according to the REACH Regulation must also be provided. The
product must be classified, labelled and packaged, and labels must be provided in both
Finnish and Swedish languages. By 1 June 2015 the products shall be classified and
labelled according to the CLP Regulation. Pursuant to the Chemicals Act, the
manufacturer or the importer of biocidal products shall also notify the competent
authority of the quantities of the chemicals produced, sold and used. The information
concerning the previous year shall annually be submitted Tukes on 31 March at the
latest. All obligations of the Biocidal Products Regulation are not applicable immediately
at its entry into force. Certain transitional periods have been set for biocidal product
59
60

Biocidal products, product group 21: antifouling substances.
The Chemicals Act, Sections 27 and 28; The Biocidal Products Decree, Sections 1 and 2.
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which do not belong to the purview of Directive 98/8/EC of 16 February 1998
concerning the placing of biocidal products on the market61, but have been available on
the markets on 1 September 2013. In Finland the national procedures on pre-approval
will continue until the substance has been approved on EU level and a permit must be
applied in accordance with the Biocidal Products Regulation.62 This also applies to
antifouling products (paints).
The entrepreneur shall comply with advertising rules. Advertisement must always
contain the following sentence: “Use biocides safely. Always read the label and the
product information before use.” The word “biocide” can be replaced by the product
group name, such as “antifouling product/paint”. The advertising may not be misleading
in respect of the risks for humans or the environment. Expressions giving a misleading
image of the product’s risks are not allowed, for example, “Low-risk biocidal product”,
“Non-toxic” or “Not harmful”. According to the Consumer Protection Act (38/1978,
amended 561/2008), false or misleading information that may lead to a consumers
purchase decision which such person would not otherwise have taken may not be
conveyed in marketing or customer relations. Such information may particularly
concern the origin, manufacturing method and time use and impact of a consumer
commodity, as well as the results of tests of such commodity.63 If necessary with regard
to consumer protection, the Market Court may prohibit an entrepreneur of continuing
or repeating activity in breach of the provisions on marketing, and such prohibition can
be combined with penalty of a fine.64

4.3 Application and use of antifouling paints
Biocidal products must be used in a qualified manner taking into account the product’s
instructions for use. If an actor intentionally or negligently violates against this
obligation, that person shall be sentenced to payment of a fine for chemical offence. The
requirement to use products appropriately in line with instructions of use thus directly
obliges the boat owner in his own back yard or at the marina, and a violation would
make such person subject to payment of a fine.

4.4 Leisure boat legislation
Based on the Watercraft Register Act (424/2014), vessels equipped with a motor
capacity of at least 15 kilowatts or with a body length of at least 5.5 meters must be
registered at the watercraft register. Other crafts can be registered voluntarily. The
watercraft register is managed by Trafi) and based on which approximately 196.000
watercrafts are registered in Finland. About 180.000 of these are motorboats, 14.000
sailing boats and 2,000 other water crafts, such as jet-skis, hydrocopters or hovercrafts.
According to the Finnish Maritime Administration (now part of the Finnish Transport
Agency) there were approximately 737.000 boats, registered and non-registered,
watercrafts in Finland in 2005.
The Act on Waterborne Traffic (463/1996) includes general regulation on water
transport, including some environmental matters. The general purpose of the act, stated
in Section 1, is to promote the safety of water transport and to prevent the damage to
the nature and other environment, fishing, general recreational use of nature or other
The directive was replaced by the Biocidal Products Regulation in 2012.
The Chemicals Act, Section 63; The Biocidal Products Regulation, Article 91.
63 The Consumer Protection Act, Chapter 2, Section 6.
64 The Consumer Protection Act, Chapter 2, Section 16.
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public or private value resulting from using watercrafts. Section 8.2 of the act states
that using a watercraft shall not cause significant or unnecessary damage to the abovementioned values, including the environment. Section 9 authorizes the Government to
give more detailed regulations with decrees related to inter alia the equipment and
accessories of watercrafts and other matters concerning prevention of environmental
damage. This provision is very open and at least in theory enables also decree level
legislation concerning antifouling substances and practices (on which see further under
Section 7.2 below).

5 Waste management and other environmental protection
5.1 Summary
The waste management of leisure boat marinas is governed by the general Waste Act
and Waste Decree, and by the Maritime Environmental Protection Act, which is
complemented by the Decree on Environmental Protection in Maritime Transport, and
also by the Environmental Protection Act and the Environmental Protection Decree.
There exists an obligation to compile a waste management plan, but this does not,
however, apply to marinas with less than 50 berths. The national non-profit
organisation ‘Keep the Archipelago Tidy’ has introduced the so-called “Roope harbor
programme” which aims to promote environmentally friendly practices (including
antifouling practices) in marinas and among boaters.

5.2 Waste legislation
The Waste Act and the Waste Decree (179/2012) entered into force on 1 May 2012 as a
result of modernizing the waste policy and national implementation of Directive
2008/98/EC on waste. The municipality is the authority responsible for management of
waste originating from households, holiday properties and certain other equivalent
sources.
The Waste Act applies to waste, the efforts to prevent that waste arises and to the
organization of waste management. In respect of waste produced in connection with the
regular operation of ships the Waste Act is applicable when such waste has been
handed over to an onshore waste management installation. The Waste Act is based on
certain central hierarchical obligations, some of which are relevant to the treatment of
waste. There is an obligation to keep separate wastes which to their type and nature are
different from each other. Such wastes shall also be separately collected as well as
separately stored to the extent required to prevent danger or damage to the health or
the environment.65 In addition, harmful waste may not be diluted or in any other way
blended with waste of another type or nature, or with other substances.66 In line with
the polluters pay principle, the Waste Act stipulates that the actor from which the waste
originates, or the current or former holder of the waste, is the actor liable for the waste
management costs.67 The Waste Act lays down that waste may not be abandoned or
treated in an uncontrolled manner. The waste and waste management may not cause
danger or damage to the health or the environment, lead to littering, weaken the public
security or lead to any other equivalent violation of public or private interests. When
The Waste Act, Chapter 2, Section 15.
The Waste Act, Chapter 2, Section 17.
67 The Waste Act, Chapter 2, Section 20.
65
66
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collecting and transporting waste, when waste management installations or treatment
facilities are placed, constructed and operated and during aftercare, it shall be ensure
that waste management does not lead to emissions causing a risk of contamination of
the environment.68
Breaches against the above obligations may lead to an order by the supervisory
authority to fulfill the obligations, remediate the damage caused and/or pay the costs
caused by the breach.69 However, in practice the supervision of compliance with these
obligations is difficult. Wastes from removal of paints containing organic solvents or
other dangerous substances are classified as hazardous waste under Annex IV of the
Waste Decree.70 Consequently it must be deemed unlawful not to collect the dust and
scrapings of antifouling paints for appropriate waste treatment in connection with
ashore maintenance of the boat.

5.3 Waste management in leisure boat marinas
Waste management of leisure boat marinas are governed by the Maritime
Environmental Protection Act which is complemented by the Decree on Environmental
Protection in Maritime Transport (the “Maritime Environmental Protection Decree”)71,
the Environmental Protection Act, the Environmental Protection Decree (713/2014), as
well as the Waste Act and the Waste Decree.
The definition of a harbor under the Maritime Environmental Protection Act covers
harbors equipped with facility to receive vessels, including “recreational vessels”. The
definition thus appears to include leisure boat marinas. The harbor holder 72 must
compile a waste management plan for the harbor and arrange for reception of waste
originating from the vessels.73 The responsibility to compile a waste management plan
applies to leisure boat marinas with at least 50 moorings or 50 winter storage places, if
a mooring fee or a harbor fee is payable.74 This means that certain service stations,
“bridge stores” and the boat clubs’ free-of-charge bases falls outside the responsibility
to compile such a waste management plan.75 The waste management plan is subject to
the approval of the ELY Centre.76
As stated above, waste from removal of paints containing organic solvents or other
hazardous substance is classified as hazardous waste. However, the above mentioned
waste management plans cover only waste generated by the boats and not waste
scrapings and dust produced during ashore maintenance of the boats.77 Nonetheless,
there are examples of waste management plans of leisure boat marinas which also
cover management of antifouling paints’ scrapings and dust.

The Waste Act, Chapter 2, Section 13.
The Waste Act, Chapter 13, Section 126.
70 The Waste Decree, Annex IV, Waste code 08 01 17*.
71 The Directive on port reception facilities for ship-generated waste and cargo residues 2000/59/EC partly forms
the legal background to the Maritime Environmental Protection Act and Maritime Environmental Protection Decree.
72 The party with the “overriding responsibility” for the port is deemed to be the port holder.
73 The Maritime Environmental Protection Act, Chapter 9, Section 3.
74 The Maritime Environmental Protection Act, Chapter 9, Sections 1 and 3.
75 Government Bill 248/2009 on the Maritime Environmental Protection Act, p, 7.
76 Maritime Environmental Protection Act, Chapter 9, Section 4.
77 This type of waste is not included in the list of the Maritime Environmental Protection Act, Chapter 9, Section 1.
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5.4 Environmental permit requirements
According to the Environmental Protection Act there is no general obligation to apply
environmental permit for a leisure boat marina. According to the Water Act, leisure boat
marina in most of the cases needs water permit, but this permit does not deal with
environmental pollution issues. In addition, the Environmental Protection Act nor the
Environmental Protection Decree does not contain any explicit provisions with regard
to the safety of boat maintenance.
There are, however, certain cases when an environmental permit is required. Based on
the Environmental Protection Act, the operation of a leisure boat marina requires an
environmental permit if the marina is distributing liquid fuels from a distribution
station and the combined volume of the fuel tanks is at least 10 m3, except when the fuel
is used in motor-driven vehicles or motorboats.78 The requirements of the Decree on
Environmental Protection Requirements for Liquid Fuels Distribution Stations
(444/2010) are applicable to such marinas. A permit is equally required if the activity of
the marina is deemed to cause contamination of water bodies or if the activity of the
marina causes so-called “unreasonable burden” to its neighbors.79
In other words, an environmental permit is not required to hold a marina or store
leisure boats on land, regardless if maintenance takes place in a harbor or in the boat
owners own back yard. In addition, the Environmental Protection Act and the
Environmental Protection Decree does not contain any explicit provisions with regard
to the safety of boat maintenance.

5.5 Municipal Environmental Protection Regulations
Municipalities may issue environmental protection regulations for local implementation
of the Environmental Protection Act, with regard to the conditions of that specific
municipality.80 The regulations may concern, for example, conditions and orders for
equipment and their protective distances from water bodies, wells and neighbors’ real
properties, removal of bottom paints and chemicals management. Municipal regulations
may also concern actions to improve waters and the marine environment which are
necessary in the light of the applicable river basin management plan or the marine
strategy.81
5.5.1 Examples of municipal environmental protection regulations
Out of 100 leisure boat marinas in Helsinki, 39 are owned by the City of Helsinki while
the remaining marinas are owned by private boat clubs or other organizations. Waste
management in these marinas was investigated within a special project executed in year
2007 with an aim to create an understanding on the functioning of marinas’ waste
management.82 The investigation was carried out by the environmental protection
authority of Helsinki City on the basis of the relevant provisions of the Waste Act, the
environmental protection regulations of the city and the joint waste management
protection regulations of the capital area83. The environmental protection authority of
Helsinki City is the supervisory authority for waste management of leisure boat
The Environmental Protection Act, Table 2, Annex I.
The Environmental Protection Act, Section 27.
80 The Environmental Protection Act, Chapter 20, Section 202, 1 st subparagraph.
81 The Environmental Protection Act, Chapter 20, Section 202, 3rd subparagraph.
82 Helsingin Kaupungin Ympäristökeskus, (2008), p. 6.
83 The capital area includes Helsinki, Espoo, Vantaa, Kauniainen and Kirkkonummi.
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marinas. Section 8 of the said environmental protection regulations (cleaning and
maintenance of the boats), which concerns leisure boat marinas in particular, states the
following: “The boats’ bottom paints must be removed on a leak-proof foundation which
prevents harmful paint waste from reaching the soil and from which the paint waste can
be carefully collected. The spreading of scraping dust from the boats must be prevented.”
Based on the investigation, environmental protection and waste management were well
managed in the predominant part of leisure boat marinas in Helsinki. The report notes,
however, that maintenance of the boats, especially bottom treatment and painting, has
potentially caused discharge to the ground. The report further states that these
emissions are nevertheless caused only during the spring and in the autumn after
docking.84
The environmental protection regulations in the City of Porvoo contain the same
language as above in respect of cleaning and maintenance of the boats. In addition, the
provision has been specified more closely as follows: “Based on the Environmental
Protection Act, substances may not be released to the ground so that they may cause
soil contamination. Although harmful substances in so-called antifouling paints have
been restricted, they still contain, inter alia, copper compounds. The waste and dust
from scraping the boats in the autumn will cause contamination of the ground. In order
to prevent this, the major part of paint wastes shall be collected.”85
The City of Parainen has issued rules regarding leisure boat marinas as a part of their
environmental protection regulations. According to the said rules, the bottom paints
must be removed in a manner which allows the collecting of paint wastes. The wastes
shall be transferred to a station accepting hazardous waste, and the dust from scraping
the boats must be minimized.86

5.6 Voluntary marina environmental work
Keep the Archipelago Tidy (Fi: Pidä saaristo siistinä ry) is a national non-profit
organisation with approximately 13.000 members (mainly boaters) and promotes the
environmental protection of the waters and the lake/marine environment. The
organisation started as an initiative by private persons in the archipelago area and has
spread to the coastal areas and the lake district of Finland.
The organisation has introduced the so-called “Roope harbor programme”, the purpose
of which is to promote, inter alia, appropriate waste and waste water management and
environmentally friendly practices among marinas and boaters. As a “roope harbor” the
programme requires marinas to designate a responsible environmental officer, arrange
appropriate waste and waste water management, and participation in the programme
etc. The programme also gives marinas information on, for example, toxic paints and
their environmental impacts. Furthermore, the programme promotes alternative
methods for maintenance of boat bottoms. There are currently 42 “Roope harbors” in
Finland.

Helsingin Kaupungin Ympäristökeskus, (2008), p. 14.
The City of Porvoo, http://www.porvoo.fi/index.php?mid=4864 (visited 3 July 2015).
86 The City of Parainen, http://www.parainen.fi/web/tjanster/miljo/fi_FI/miljoforeskrifter/ (visited 3 July 2015).
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6 Contaminated land and sediments
6.1 Summary
Dredging and piling of sediments are governed by several regulations. The most
relevant ones in practice are part of water, waste and environmental protection
legislation. Usually dredging and piling require a permit or an announcement. The
dredged sediment masses may be piled in water or on land. In Finland, the dredged
masses in coastal and marine areas are usually piled in underwater piling areas, while
in inland waters the masses are usually placed on land. Piling refers to piling of dredged
masses either in waters or on land, while dumping refers to piling on sea.

6.2 Introduction
At the beginning of the 2000s, a pre-investigation on the remediation needs of dockyard
areas and winter storage areas was carried out. The work continued in 2007 under an
investigation which aimed to clarify what boatyard activities cause environmental
hazards. In addition, an expert group was set up to assess the status of contaminated
sediments in December 2003, the so-called “TBT work group”, the work of which was
presented in February 2006.
The revision of the data on soil contamination was initiated in 2001 through cooperation between the relevant authorities and resulted in an extensive soil condition
database, the so-called “MATTI-register”87, which was officially taken into use in 2007.
The same year the Decree on the Assessment of the Degree of Contamination and
Remediation Needs (214/2007) entered into force. The decree applies to contaminated
soil and sets out threshold values as well as lower and upper guidance values for 52

organic and inorganic contaminants, such as, for example, copper, zinc, lead, nickel and
PAHs, which are used in assessing the risks of soil contamination and remediation
needs of the same, and thus replaced the so-called “SAMASE” values. Out of the 52
The joint website of Finland’s environmental administration, Contaminated land areas, available at:
http://www.ymparisto.fi/en-US/Consumption_and_production/Contaminated_soil_sites (visited 3 July 2015).
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contaminants, 31 may occur in areas around dockyards and winter storage spaces for
boats.88 The decree is not applicable to sediments as it explicitly excludes contaminated
sediments in water bodies from its area of application89. There are no corresponding
norms for contaminated sediments in Finland. However, guidance quality criterions for
dredged sediment masses were given by the Ministry of the Environment in 2004 and
thereafter updated in 201590. Prior to that, the concentrations of contaminants in
sediment were compared to the above-mentioned SAMASE values.91
A large part of Finnish harbors with winter dockyards have been indicated as possible
risk targets in terms of contamination. The sources of possible contamination are
treatment of bottom paints and other chemicals management and distribution.92 The
table93 above shows the highest concentrations of inorganic and organic contaminants,
expressed in mg/kg, which were identified in sediments of certain dockyards and
harbors in the Cities of Helsinki, Porvoo and Espoo in 2007.

6.3 Dredging and banking
The Water Act regulates so-called water management projects and other uses of water
resources. Dredging of sediments always require a water permit pursuant to the act in
case the masses to be dredged exceeds 500 m3, if the dredging does not concern
maintenance of a public waterway.94 Waterways, harbors and docking areas must
constantly be deepened and dredged to allow vessels to enter harbors and dockyards.
The environmental effects of these activities depend on the amount and quality of the
dredged sediment masses which are tested for contaminants in advance pursuant to the
provisions on analysis methods and interpretations of results pursuant to the
Hazardous Substances Decree. 95 Dredging and banking interferes with the
contaminated sea sediments to some extent, consequently spreading the contamination.
Based on certain assessments, approximately 5-10% of contaminants embedded in sea
sediments are released to the environment when undertaking dredging.96 These kinds
of projects, activities which may cause a qualitative i.e. contaminating change to the
marine environment, fall under a special category of projects under the Water Act:
water management projects causing a danger of contamination.97 According to the main
rule, the permit matters for such projects are transferred to the purview of
environmental permit matters under the Environmental Protection Act if a water
permit under the Water Act is not required.98 If a water management project subject to
a water permit may cause or is at risk of causing contamination of the environment in
water areas, the Environmental Protection Act is nevertheless assessed and applied in
respect of the water permit’s regulations.99 When the Environmental Protection Act is
applied, the limit values of the Hazardous Substances Decree may thus become
Pitkäranta (2008), p. 36.
Section 1, Decree on the Assessment of the Degree of Contamination and Remediation Needs 214/2007.
90 The Ministry of the Environment, Ympäristönsuojeluosasto (2004).
91 Pitkäranta (2008), pp. 35–37.
92 Keep the Archipelago Tidy and certain cities/towns (2009), p. 20.
93 Pitkäranta (2008), p. 45.
94 The Water Act, Chapter 1, Section 2 and Chapter 3, Section 3.
95 The Ministry of the Environment, 15/2012 (2012), p. 35.
96 Jaakkonen et al. (2007), p. 3.
97 The Water Act, Chapter 3, Section 2, 1 st subparagraph, 2).
98 The Water Act, Chapter 1, Section 2, 1 st subparagraph.
99 The Water Act, Chapter 3, Section 10, 3rd subparagraph.
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applicable. Dumping of dredged sediments in Finnish waters always requires a water
permit under the Water Act if the amount to be dumped is not insignificant.100 The
Ministry of the Environment has published separate guidelines for dredging and
banking of sea sediments, which also is applicable to dredging for remediation of
contaminated sediments. The said quality criterions define the sediments’ degree of
contamination by a two-threshold system. If concentrations are below the 1st threshold,
the masses are to be deemed harmless. If the 2nd threshold is exceeded, the masses are
contaminated. Based on the outcome it is decided whether the dredged masses are
eligible for dumping at sea. If the concentrations are between the 1st and 2nd thresholds,
an assessment and subsequent decision on dumping is case-specific.101 The guidance
criterion for contaminated sediments was updated in 2015.102

6.4 Dumping sediments at sea
Several harmful substances need to be taken into account when evaluating dredging
masses’ suitability for piling. Sediments are categorized in concentration levels 1, 1A,
1B, 1C and 2 to support the evaluation. The next table shows the levels of copper and
TBT in each category. Category 1 is considered as natural state. In category 1A the
harmful substance is not considered to have effect on the masses’ suitability for piling.
Materials in category 1B may be piled in so-called “good” or “satisfactory” piling site and
category 1C only on good piling site. The material on category 2 is considered
unsuitable for piling.
1
Cu
< 35 mg/kg
TBT < 5 μg/kg

1A
35–50 mg/kg
5–30 μg/kg

1B
50–70 mg/kg
30–100 μg/kg

1C
2
70–90 mg/kg
> 90 mg/kg
100–150 μg/kg > 150 μg/kg

The assessment of sediments suitability for piling is compared to the suitability of the
site of piling. The concentration levels are set independently from the amount of
dredged material. The amounts are assessed as a part of the environmental permit
assessment.103

6.5 Liability
Environmental liability in the Finnish legal system is based on public, private and
criminal law. The polluter pays principle is the main environmental law principle
guiding the allocation of the liability. However, when contamination has been caused by
numerous polluters during a long time, which is often the case for contaminated sea
sediments, the liability allocation to the polluter is practically impossible. The matter
becomes even more intricate as there are no clear rules on secondary liability on
remediation of contaminated sea sediments, which, in the case of contaminated soil is
the responsibility of the holder of the land-area. The provisions on secondary liability
are applicable only if the dredged sediment masses would be banked ashore.
6.5.1 Public Environmental Liability
Public environmental liability is governed by the Environmental Protection Act,
according to which the polluter is responsible, in first hand, to remediate contaminated
The Water Act, Chapter 3, Section 3 1st subparagraph, 8).
The Ministry of the Environment / Ympäristöministeriö, Ympäristönsuojeluosasto (2004).
102 The Ministry of the Environment / Ympäristöministeriö, Ympäristönsuojeluosasto (2015).
103 Ibid. pp. 40–42.
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soil. If the polluter cannot be identified or obliged to fulfil its obligations, the holder of
the area is liable for remediation provided that it is not obviously unreasonable, and the
holder knew or should have known the state of the area when it was transferred into
her/his possession, or the contamination was caused with the holder’s consent. In lease
situations it is not always clear who is to be deemed the holder of a land area. If the
holder cannot be obliged to carry out the remediation, the municipality shall investigate
the necessity of remediation and if necessary, remediate the contaminated soil. If there
is a reason to suspect that soil or ground water is contaminated, the person responsible
for the remediation is obliged to investigate the contamination and remediation need.
Such investigation is to be provided to the relevant ELY Centre, who can order the
responsible person to fulfil its obligations. The above mentioned Degree of
Contamination and Remediation Needs (214/2007) shall be applied when remediation
needs are assessed.
The Environmental Protection Act does not explicitly address contamination of sea
sediments and the possible liability for remediating the same. Sea sediments are,
however, to a certain degree indirectly covered by the Environmental Protection Act as
contamination of soil or waters may be the result of dredging or banking contaminated
sea sediments. In these cases, the party undertaking the construction project (the
constructor), is normally paying for the additional costs caused by the contamination.
An order on remediation of contaminated sea sediments is rarely issued by the
supervisory authority in the absence of an impending construction project. This is
because the contamination is customarily in a confined state, and a polluter rarely is
identified. Liability is thus allocated with the constructor due to its construction
activities. This has been established by the practice of the Finnish Supreme
Administrative Court. In these cases liability covers both remediation under public law
and liability for environmental damage of third parties. Afterwards, if the “real polluter”
would be identified, the constructor may claim the said costs from the polluter.
The Supreme Administrative Court has ruled that the polluter was responsible for
remediation of contaminated soil of water bottom (Fi: vedenpohja), including sediments,
where a contaminant ended up in a water body through the rainwater drainage. In
these circumstances the court expanded the interpretation of Section 79 of the repealed
(previous) Environmental Protection Act (86/2000) which did not include soil of water
bottoms and sediments. In other circumstances, e.g. when there is no direct connection
as in the case was established by the rainwater drainage, an expanding interpretation
might not be possible.104
The Act on Remediation of Certain Environmental Damages (383/2009), which has
implemented the Environmental Liability Directive 105 , is categorised as public
environmental liability legislation. The act is applicable to a rather narrow definition of
serious environmental damages; for example, impairment to the diversity of nature and
harmful changes of water bodies106 and is not relevant for the purposes of this study.

Case KHO:2012:65.
Directive 2004/35/EC of 21 April 2004 on environmental liability with regard to the prevention and remedying of
environmental damage.
106 Section 1 of the Act on Remediation of Certain Environmental Damages (383/2009).
104
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6.5.2 Private Environmental Liability
Private environmental liability is regulated by the Act on Compensation for
Environmental Damage (737/1994). Liability under the act is strict which means that
liability does not require negligence on the part of the polluter, given that a causal
connection can be established between a specific activity and the damage at hand. The
Environmental Liability Act entered into force on 1 January 1995 and is applicable to
damages having occurred after that, while damages occurred prior to that date are
assessed on the basis of the Act on Compensation for Damages (412/1974), according
to which negligence on the part of the polluter is required to trigger the liability.

7 Conclusions
7.1 Analysis from the actors’ perspective
Actor
Importers and
retailers

Boat owner
(having their
boat at a
marina or on
private land)

Marinas, boat
clubs

ELY Centres

Responsibility
-Cannot place biocidal products on the market
(sell) unless the active substances are approved
by Tukes (violation subject to fine for chemical
offence).
-Classification, Labeling and Packaging
obligations.
Shall use biocidal products in a “qualified
manner” and in accordance with instructions of
use (violation subject to fine for chemical
offence). Applies to the use of biocidal products
irrespective of where it is taking place.
Shall adhere to municipal environmental
protection regulations (if any) with respect to
maintenance of boat (removal and reapplication
of paints).
Shall compile a waste management plan if the
marina has at least 50 moorings or 50 winter
storage places, and if a mooring fee or a harbor
fee is payable.
N.B. Marinas and boat clubs are not responsible
for the actions of individual boat owners as to
the use of antifouling paints (see boat owner’s
responsibility when using biocidal products).
-Shall propose measures by which the
environmental quality standards of the
Hazardous Substances Decree are not exceeded.
- Supervises compliance with the obligations of
the Environmental Protection Act which do not
belong to the municipalities.
- Receives notices on contaminated land, a socalled “PIMA” notification.
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Based on legislation
The Chemicals Act,
The CLP Regulation

The Chemicals Act

Municipal
environmental
protection
regulations for
marinas
The Maritime
Environmental
Protection Act, The
Environmental
Protection Act

The Water
Management Act,
The Environmental
Protection Act, The
Degree of
Contamination and
Remediation Needs
(214/2007).
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-General supervisory role with respect to the
objectives and measures of water management
policy, also in the light of permitted
(environmental and water) activity.
-Monitors compliance of harbors’ waste
management regulations.
Tukes

-Supervises and enforces obligations related to
the placing of biocidal products on the market.

Municipalities,
cities

-Shall supervise the waste management of
marinas, and potentially contaminated soil and
sediments.
-Permitting and supervisory authority for smallscale activities under the Environmental
Protection Act.

Maritime
Environmental
Protection Act
The Chemicals Act
The Environmental
Protection Act,
Municipal
environmental
protection
regulations for
marinas

7.2 The way forward
The legal analysis reveals that Finnish environmental and waste legislation and other
relevant norms on vessels, leisure boats and marinas appear to somewhat overlook the
impact of antifouling paints and practices on water bodies and the marine environment.
Instead, regulation focus primarily on wastes originating from vessels and leisure boats
in operation, leaving antifouling practices and the wastes it generates (dust and
scrapings from removal of bottom paints) without clear regulatory norms.
The impact of hazardous and dangerous substances is nevertheless recognised by the
environmental quality regulation and highlighted by relevant river basin management
plans and the marine strategy. However, as stated above, these cannot serve as a basis
for obligations of persons (legal and organised). The plans do address the presence of
certain antifouling paints/substances, but the amounts are not quantified. In fact, there
seems to be no extensive knowledge on the quantities of the relevant antifouling
substances in Finnish surface/coastal waters. Reducing the impact of hazardous
substances is recognized by river basin management plans, but reducing of the impact
of antifouling substances are not proposed as a specific measures in the relevant
programmes of measures. The specific environmental problem related to antifouling
paints nevertheless indicates that more precise tools and measures are necessary. The
following section proposes certain measures which could be considered in Finland with
the aim of reducing the impact of antifouling substances on surface waters and the
marine environment.
As for the way forward, we recognise two main routes for reducing the impact of
antifouling substances in Finnish coastal waters. Certain instruments within these
routes could also be combined to some extent.
1. The first is the ‘voluntary route’ which initially can be considered preferable as it
is a “soft” way of introducing a change and is expected to meet less resistance in
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comparison with direct administrative control. We have identified the following
four options:
i. The first option of the voluntary route is based on the already existing
“Roope harbor programme” introduced by Keep the Archipelago Tidy’s
environmental programme for marinas; the “Roope” marinas. A
possibility could be to develop the the programme by tightening and
concretising the requirements of the programme and setting a supervisor
to monitor compliance of the requirements. The alternative methods for
antifouling paints could also be included as one of the requirements of the
programme.
ii. The second possible voluntary based option could be to include
requirements concerning environmental protection to the boat club’s
articles of association when the clubs are registered associations in
accordance with the Association Act (503/1989). The articles of
association oblige the members of the club and form a precondition for
maintaining club membership, and could thus in this sense be considered
rather effective. The boat clubs could also be encouraged to adopt formal
requirements concerning environmental protection in their association
meetings. In addition, the clubs would also have to offer their members
the possibility to adhere to such requirements by making available
necessary facilities and infrastructure to this end.
iii. The third possibility could be to create an environmental labelling
programme for the alternative systems. The labelling programme should
then contain also an assessment of the effectiveness of the possible
methods.
iv.
As stated above, the municipalities (and public corporations) commonly
own and lease the land used by marinas/boat clubs. A fourth possibility
could thus be to promote the inclusion of environmental provisions in
such lease agreements. For example, antifouling could be explicitly
addressed in terms of best environmental practices, where the tenant
would be obliged to use alternative non-toxic methods and paints free of
hazardous substances in combination with contractual penalty. The said
lease agreement could also confer the liability for remediation of
contaminated soil/sediments/water to the marina/boat club, which could
encourage them to internally promote these best practices.
2. The second route would consist of direct regulation, for which we have identified
three options:
i. A decree on leisure boat marinas’ waste management (regardless of its
size). Since the Maritime Environmental Protection Act excludes marinas
and harbors of a certain size from its obligation to compile a waste
management plan, small-scale recreational boating is left without norms
in this sense. A decree enacted on the basis of the Environmental
Protection Act could take a holistic approach to the leisure boat marinas
of which antifouling practices would be only one part, and on the basis of
which the marina would be subject to the registration obligation already
in place under the Environmental Protection Act for smaller-scale activity.
The registration is submitted to the supervisory authority and for which
no administrative decision is provided (cannot thus be appealed). The
CHANGE Deliverable 3.1 Attachment 2 National Study – Finland

28/34

ii.

iii.

marina would thus regulate its own activity on the basis of the rules in the
decree, and the designated supervisory authority would perform
supervision of the marina on the basis of the information provided in the
registration. The decree could contain more or less specific information
on alternative antifouling methods (“scrubbis”, tarps, etc.).
Another possibility is to introduce regulation on the basis of the Act on
Waterborne Traffic. The act already theoretically allows the issuing of
detailed regulation on antifouling practices and contains supervision and
penalty provisions requirements are neglected. The person who
intentionally or negligently violates obligations or regulations issued
under the act shall be sentenced to pay a fine for a waterborne offence.
Enforcement would be the responsibility of the relevant ELY Centre.
In the recently prepared Finnish Government Programme of 27 May
2015, an annual tax is set for registered boats. It might be possible to take
environmental aspects into account in setting the amount of the tax. At
least it could be worthwhile to discuss if financial control could be
possible in this context.
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Preface
This report has been elaborated as part of the CHANGE research project
(http://changeantifouling.com/) funded by the BONUS programme and national
research funding institutions, in this case the Swedish Environmental Protection
Agency. The overall objective of the interdisciplinary CHANGE project is to
reduce to a minimum the supply of toxic compounds from antifouling paints
used on leisure boats in the Baltic Sea by changing antifouling practices on
leisure boats into a sustainable consumption of antifouling products and
techniques. As part of the CHANGE project a mapping of EU legislation as well as
national legislation in Sweden, Finland and Denmark has been carried out. This
report maps the Swedish legal framework regarding antifouling paints on leisure
boats as well as for the use of alternative techniques.
The report starts with an introduction to the overall governance structure of the
legislation and the relevant authorities. It then is divided into four areas of law
relevant to antifouling paints and practices, including regulation of
environmental quality, products, waste management and other environmental
issues as well as contaminated land and sediments. Furthermore, the report in
Annex I includes an analysis from an actors perspective.
The report is based on a legal-dogmatic research on applicable national
legislation based on relevant sources of law as well as relevant reports, articles
etc. Additionally, a few interviews have been conducted to get a better
understanding of the legal framework in relation to antifouling products and
practices. Swedish legislation is accessible at the national database
http://www.riksdagen.se/Dokument-Lagar/Lagar/Svenskforfattningssamling/.
Gothenburg 2015-07-10
Jonas Nilsson

Lena Gipperth
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1. Introduction
Boating is a central activity in many Swedes life. It is not surprising, as Sweden
possesses one of the longest coastlines in the European Union and some of the
largest archipelagos in the world. There are an estimated 881,000 seaworthy
leisure boats (2010),1 one of the highest amounts per capita in the world, and
more than 1,500 marinas, of which 590 are registered guest marinas,2 for leisure
boats to moor at.3 A pressing issue for most leisure boats is biofouling - the
accumulation of microorganisms, plants, algae and/or animals on the hull of the
boat. Antifouling is important both for economical and environmental reasons,
e.g. due to the increased fuel consumption that biofouling causes. To combat the
biofouling is necessary for most, but the measure of choice has often been toxic
antifouling paints, which is problematic from a marine environmental
standpoint. For the Baltic Sea, forming the eastern coastal line of Sweden, the
effects may be particularly devastating due to its brackish water and sensitive
environment. During recent years development of new techniques has resulted
in several new methods to achieve a clean hull, some more efficient than others,
but all issuing questions from legal, financial and/or environmental standpoints.
Antifouling paint has subject of public debate regularly during the last thirty
years. In the latter part of the 1980s, the prohibition of TBT brought antifouling
and its environmental effects to the public awareness. Since then there has been
a continual development towards less toxic paints and of methods alternative to
the paints, often covered by mainstream media. In the early 2000s, the
prohibition of copper-based paints for leisure boats in the Baltic Sea was much
debated and the paints re-emerged shortly thereafter. More recently, antifouling
has resurfaced as a subject in national media due to alleged high-profile misuse.4

2. Governance structure
2.1 Summary
The Swedish Environmental Code is the foundation for all environmental
legislation in Sweden. The Code contains general rules and principles applied for
all activities, including punitive, compensatory and administrative rules, as well
as chapters dedicated to certain types of activities. Detailed provisions are
mainly provided in delegated legislative provisions termed ordinances and in
regulations provided by authorities.
There are a number of authorities, both national and local, involved in the
administration connected to antifouling. On the national level mainly three
agencies are involved. The Chemical Agency is responsible for authorization,
information and part of the supervision in connection to the antifouling paint.
The Environmental Protection Agency has a coordinating, monitoring and
Transportstyrelsen. Båtlivsundersökningen 2010 – en undersökning om svenska
fritidsbåtar och hur de används; p. 18.
2 Svenska Gästhamnar. Välkommen till svenska gästhamnar.
3 Maringuiden. Fakta om båtlivet i Sverige.
4 Syrén, Michael. Åsa Romson målar med förbjuden färg.
1
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evaluating role in the management of the environment. The Agency for Marine
and Water Management is responsible for implementing the Marine Strategy
Framework Directive. Local authorities include the County Administrative
Boards, which of five are designated water authorities, and the municipalities.
They have regional and local administrative responsibilities, including in the
implementation of the Water Framework Directive and the Marine Strategy
Framework Directive and an authoritative and supervisory role for most
environmental activities.

Figure 1 Simplified overall governance structure

2.2 The Swedish Environmental Code
The Swedish Environmental Code 5 forms the fundament of Swedish
environmental law and entered into force on 1 January 1999. The Environmental
Code replaced 15 acts, resulting in a code of 32 chapters divided into seven parts
containing more than 500 sections. It contains the fundamental environmental
rules with the Government laying down more detailed provisions in delegated
legislation, termed ordinances, or authorities providing detailed provisions in
precepts, termed regulations.
The first part of the Code contains general provisions applicable to all activities
and measures affecting the environment. It includes the general objectives of the
Code, rules of consideration and the establishment of the Environmental Quality
Standards (EQS) and Environmental Impact Assessments (EIA). Part two
5

Miljöbalk (1998:808)
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contains provisions concerning nature protection and part three contains special
provisions regulating certain activities. Of the latter, two chapters are of
foremost interest in terms of antifouling. Chapter 9 concerns activities
considered environmentally hazardous and chapter 14 concerns chemical
products. The later chapters of the Code contain legislation regarding
consideration of cases and matters (part four), supervision (part five), penalties
(part six) and compensation (part seven).
The aim of the code is to promote sustainable development to assure a healthy
and sound environment for present and future generations through the
application of five foundations, including long-term good management of the use
of water.6 Along with the Environmental Code, the parliament has established
sixteen environmental quality objectives to be achieved by 2020. At least two can
be applied to antifouling for leisure boats in the Baltic Sea: A non toxic
environment, addressing the use and spread of chemicals, and A balanced marine
environment, flourishing coastal areas and archipelagos, addressing the water
quality. However, the quality objectives are not laid down in any legislation and
are not legally binding, nor do they identify antifouling as a specific problem of
concern.

2.3 Other legislation and responsible agencies
The environmental directives of the European Union are mainly implemented in
delegated legislation from the Government. The Water Framework Directive
(WFD) is implemented in the Ordinance on Water Quality Management7. Many
authorities, including all 21 county administrative boards, share responsibility
for compliance with the Water Framework Directive. However, for each of the
five assigned water districts, one county administrative board has been chosen
as Water Authority, primarily responsible for the administration of the water
district.8 The other county administrative boards within each district are to
assist the water authority in the work.9 The Agency for Marine and Water
Management, the Environmental Protection Agency and the Chemical Agency
have been involved in the development of documents and guidelines for the
establishment of environmental quality standards, programmes of measures and
monitoring programmes.10
The Environmental Protection Agency is an agency under the Ministry of the
Environment and the central authority for the environmental efforts in Sweden.
The agency is responsible for coordinating, monitoring and evaluating the
Ibid., chapter 1 section 1.
Förordning (2004:660) om förvaltning av kvaliteten på vattenmiljön
8 Miljöbalk (1998:808), chapter 5, section 11. In Förordning (2007:825) med
länsstyrelseinstruktion, section 22, the water authorities for are specified as
Länsstyrelsen i Norrbottens län, Länsstyrelsen i Västernorrlands län,
Länsstyrelsen i Västmanslands län, Länsstyrelsen i Kalmar län and Länsstyrelsen
i Västra Götalands län.
9 Förordning (2007:825) med länsstyrelseinstruktion, section 27.
10 For further information on the responsibilities for and implementation of
applicable environmental directives, see chapter 3.
6
7
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environmental efforts, including efforts by other authorities, to ensure
compliance with the Environmental Code and the environmental objectives.
Their work consists of compiling knowledge and documentation, aiding in the
development of environmental policy and its implementation.
The Marine Strategy Framework Directive (MSFD) is implemented in the Marine
Environmental Ordinance11. The competent authority, chosen in accordance with
article 7 of MSFD, is the Agency for Marine and Water Management.12 The agency
was established in 2011 under the Ministry of the Environment. It is responsible
for implementing MSFD and developing the Swedish Marine Strategy for the
marine regions, including the Baltic Sea.13 The assessments made and measured
taken in accordance with MSFD are to be done in consultation and conjunction
with concerned authorities,14 foremost the county administrative boards.15 The
implementation of MSFD is closely related to the environmental objective of A
balanced marine environment, flourishing coastal areas and archipelagos, for
which the Agency for Marine and Water Management is also responsible for.
The applicable chemical legislation from the European Union is not implemented
into national legislation, as both REACH16 and the Biocidal Products Regulation17
(BPR) are EU regulations, which prohibits national legislation in the same
subject matter. However, several changes to the legislation have been and will be
made to complement the new regulations. Both regulations require the Member
States to nominate one or more authorities as national competent authorities to
carry out the obligations of the regulations,18 and for both, the Swedish Chemical
Agency has been chosen. The Chemical Agency, also an agency under the
Ministry of the Environment, is the supervisory authority responsible for the
chemicals control in Sweden, working to limit the health and environmental
risks associated with chemicals. The agency is responsible for the evaluation of
chemical substances in accordance with REACH and the national authorization of
biocidal products in accordance with BPR. The agency keeps a register of
authorised products, processes applications of biocidal products authorisation,
provides support to other authorities and provides information on chemicals.
The Chemical Agency is also responsible for the achievement of related national
environmental quality objective of A non-toxic environment.

Havsmiljöförordning (2010:1341)
Ibid., section 8.
13 Ibid., section 9.
14 Ibid., sections 10-12.
15 Naturvårdsverket. Steg på vägen – fördjupad utvärdering av miljömålen 2012,
p. 376.
16 Regulation (EC) No 1907/2006 concerning the Registration, Evaluation,
Authorisation and Restriction of Chemicals [REACH], establishing a European
Chemicals Agency
17 Regulation (EU) No 528/2012 concerning the making available on the market
and use of biocidal products [BPR].
18 REACH article 121, BPR article 81.
11
12
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Additional national legislation for chemical products, including biocidal
products, is found in chapter 14 of the Environmental Code. The chapter
concerns e.g. use, production, import, marketing and authorization of chemical
products. Detailed provisions on biocidal products are included in the Ordinance
(2014:425) on Pesticides, which entered into force on 15 July 2014, and The
Swedish Chemicals Agency’s Pesticides Regulations (KIFS 2008:3).
The Chemical Agency is responsible for the supervision of the import and
production of chemicals.19 For all other supervision of compliance with chemical
legislation in relation to antifouling, the responsibility is placed on the
environmental committee in each of the 290 municipalities in Sweden. This
includes the supervision of e.g. boat owners, boat clubs, professional users and
retailers. In practice, the supervision may vary locally as each municipality
autonomously decide how to organise their work.

2.4 Non-governmental organisations
Aside from the governance structure, several non-governmental organisations
play a pivotal role in boating and marine environmental interests. Svenska
Båtunionen (the Swedish Yachting Association) is a national organisation
associating Swedish yacht clubs. It has approximately 900 yacht clubs connected
to the organisation and 169.000 individual members of the connected yacht
clubs. Sweboat, The Swedish Marine Industries Federation, is the trade
organisation representing the Swedish Marine Industry with approximately 400
companies and organisations within the industry as members. Boat owners can
be members of either Svenska Seglarförbundet (The Swedish Sailing Federation),
which has approximately 115.000 members, or Svenska kryssarklubben (the
Swedish Cruising Association) with about 43.000 members.
Among the NGOs focused on environmental protection that are influential in the
antifouling issue, Naturskyddsföreningen (the Swedish Society for Nature
Conservation) is of particular note. During 2014 and 2015 the organisation runs,
along with other associations, a project spreading information in an effort to
reduce the use of toxic biocidal antifouling paints.

3. Environmental quality regulation
3.1 Summary
This chapter concerns the implementation of two European Union directives, the
Water Framework Directive and the Marine Strategy Framework Directive, in
Sweden. Substances formerly used in antifouling paints, such as cybutryne,
diuron and tributyltin, are considered priority substances by the EU and as such
by default considered when classifying chemical status for water bodies. TBT is
also as an indicator in the determination of good environmental status for the
Baltic Sea. However, most of today’s antifouling paints are copper-based, but
copper is not considered a priority substance and antifouling is not
acknowledged as a pressure in the initial assessment.
19

Miljötillsynsförordning (2011:13). Section 31.
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3.2 The implementation of the Water Framework Directive
The implementation of the Water Framework Directive in Sweden is based on
chapter 5 of the Swedish Environmental Code. The chapter forms a foundation
for issuing environmental quality standards, programmes of measures and
administration of water quality applied in secondary legislation issued by the
government. The more specific provisions of the implementation are found in
the Ordinance on Water Quality Management, issued by the government. The
ordinance entered into force on 1 August 2004.
Sweden is divided into five river basin districts,20 each assigned a water
authority responsible for the administration:
-

SE1: Bothnian Bay RBD (Bottenviken)
administered
by
Norrbotten
county
administrative board
SE2: Bothnian Sea RBD (Bottenhavet)
administered by Västernorrlands county
administrative board
SE3: North Baltic RBD (Norra Östersjön)
administered
by
Västmanlands
county
administrative board
SE4: South Baltic RBD (Södra Östersjön)
administered by Kalmar county administrative
board
SE5: Skagerrak and Kattegat RBD (Västerhavet)
administered by Västra Götaland county
Figure 2: RBDs in Sweden (from
administrative board21
Vattenmyndigheterna.se)

The districts are further divided into 119 main river
basins and 24,460 individual water bodies. Several of the river basins are
transboundary, shared with Finland and/or Norway, thus forming international
river basins.
The first river basin management plans were adopted on 15-18 December 2009
and reported to the Commission in March 2010.22 The second versions of these
plans are to be decided upon in December 2015. In the proposed version, further
establishments of boat hull brush washes and designated wash down areas are
proposed as a measurement to reach the environmental quality standards.23

Miljöbalk (1998:808), chapter 5 section 10 and Förordning (2004:660) om
förvaltning av kvaliteten på vattenmiljön, chapter 2, section 1.
21 Förordning (2007:825) med länsstyrelseinstruktion, section 22.
22 European Commission; Report from the Commission to the European
Parliament and the Council on the Implementation of the Water Framework
Directive (2000/60/EC).
23 Vattenmyndigheterna i samverkan. Förslag på åtgärdsprogram för Södra
Östersjöns vattendistrikt, p. 102.
20
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The environmental quality standards for priority substances are established in
Annex V of WFD, last updated by EU Directive 39/2013, and contains 45
substances with maximum allowable concentration that forms the basis for
assessment of chemical status. The list contains at least three substances relating
to antifouling: diuron, tributyltin (TBT) and cybutryne. The monitoring of the
priority substances was the subject of Report 5801 from the Environmental
Protection Agency, where the monitoring programme was determined for each
of the priority substance. TBT is considered as one of three substances most
problematic in surface waters, thus forming a priority for continuous
monitoring.24 In contrast to TBT, the levels of diuron, prohibited for use since
1992, are considered very low and no continuous monitoring is considered
necessary.25 Cybutryne, known under the trade name Irgarol 1051, was added to
the priority list in 2013 and consequently not subject to recommendations in the
report. As parts of the priority substance list, all three substances are prohibited
for use in antifouling products.
For substances not included in Annex V of WFD, but identified as being
discharged in significant quantities into a water body, the Member States
themselves are responsible to develop environmental quality standards. The
EQSs for these significant pollutants are used to when determining the ecological
status and are set separately for each water body. The Chemical Agency, by
instruction from the Environmental Protection Agency, developed
recommendations for standards for such pollutants, some of which are related to
antifouling. Most antifouling paints today are copper-based, a metal that has
been identified as a significant pollutant. The Environmental Protection Agency
has recommended a general maximum allowable concentration for copper in
water body of 4 μg/l.26 The corresponding recommendation for zinc has been set
to 8 μg/l for hard water (over 24 mg CaCO3/l) and 3 μg/l for soft water.27 The
EQSs and classification of all water bodies in Sweden has to be made available in
the VISS database28 or equivalent.29

3.3 Implementation of the Marine Strategy Framework Directive
The Swedish implementation of the Marine Strategy Framework Directive
resulted in the introduction of the Marine Environmental Ordinance30 in 2010.
The ordinance establishes the legal basis for the development of the marine
strategy and the administrative responsibility of the Swedish Agency for Marine
and Water Management. Due to the transboundary nature of the marine
environment, regional cooperation is necessary to achieve set objectives and
Naturvårdsverket; Övervakning av prioriterade miljöfarliga ämnen listade i
Ramdirektivet för vatten, rapport 5801, p. 2, 80.
25 Ibid., p. 44.
26 Naturvårdsverket. Förslag till gränsvärden för särskilda förorenande ämnen,
rapport 5799, p. 32.
27 Ibid., p. 28.
28 The VISS database is available at: http://www.viss.lansstyrelsen.se/.
29 Förordning (2004:660) om förvaltning av kvaliteten på vattenmiljön. Chapter
2, section 15 and chapter 3, section 5.
30 Havsmiljöförordning (2010:1341).
24
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targets. Much of the implementation of the Directive within the Baltic Sea has
been conducted under the framework of the Baltic Sea Convention, led by the
Helsinki Commission (HELCOM).
The first three tasks of the directive have been presented in two reports issued
in 2012. In God Havsmiljö del 1 (Good Marine Environment part 1), the initial
assessment of the Baltic Sea is made in accordance with Article 8 of the Directive.
In the second part, God Havsmiljö del 2, the determination of good environmental
status (GES) and establishment of EQSs and indicators are made. In the initial
assessment the use of antifouling paints is identified as a pressure affecting the
biodiversity due to the effects of substances such as copper, Irgarol and TBT.31
However, in line with the core indicators of the HELCOM CORESET project,
copper and zinc are not used as indicators for descriptor 8, concentration of
contaminants in the marine environment, while TBT is included due to its
inclusion priority substances list in Annex X of WFD.32
The monitoring programme was presented and reported to the EU commission
on 15 October 2014. A proposed programme of measures is currently out for
consultation. The proposed programme of measures contains 33 measures with
a combined cost of 4 billion SEK during 2016-2021.33 The Environmental
Protection Agency, in association with the Swedish Transport Agency, are to
examine the current levels of TBT in harbours and the other marine
environment and also examine the source of the pollution. Further, the current
instruments of control are to be evaluated.34 The CHANGE project is referred to
as the regional coordination in measures concerning TBT.35 The final programme
of measures will be finalised and presented by the end of 2015.

4. Product regulation
4.1 Summary
The Chemical Agency is responsible for the authorisation of antifouling products
in Sweden and it has currently approved 45 antifouling products of which nine
are allowed for leisure boats with main mooring point on the east coast. All of
these products are copper-based and have a relatively low concentration of
copper, which may put the effectiveness of the products in doubt. The rules on
retail sale, labelling and advertisement of these products are mainly harmonised
on Union level.
The municipalities are legally responsible for the supervision of boating
activities, but in practice the local supervision and implementation of codes of
Havs- och vattenmyndigheten. God Havsmiljö 2020 - Del 1: Inledande
bedömning av miljötillstånd och socioekonomisk analys, rapport 2012:19, p. 245.
32 Ibid., p. 331-332.
33 Havs- och vattenmyndigheten. God havsmiljö 2020 - Marin strategi för Nordsjön
och Östersjön - Del 4: Åtgärdsprogram för havsmiljön, p. 8.
34 Ibid., p. 31.
35 Ibid., p. 174.
31
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conduct performed by the boat clubs are equally important in combating illegal
antifouling use. Due to this situation the municipalities concentrate their
supervision on the boat clubs and their work rather than focusing on the boat
owners. As such, individuals are much more likely to be reprimanded for noncompliance in accordance with the local code of conduct of the boat club than the
penal provisions in the Environmental Code.

4.2 Authorisation of antifouling products
The Biocidal Products Regulation, regulating the authorisation of antifouling
products, has been in force since 1 September 2013. During a transitional period
measures in the Biocidal Products Directive are also applicable for products with
existing active substances, nationally implemented in the fourth chapter of the
Ordinance (2014:425) on Pesticides. As antifouling products are not subject to
Union authorisation, the competent authority in Sweden, the Chemical Agency,
must approve all products introduced to the market.
As of September 2014, the Chemical Agency has 45 products on the approval list
for product-type 21 (antifouling products). Of these, 28 products are approved
for use on leisure boats. Due to the qualitative difference between the waters on
the east coast and the west coast of Sweden, the more toxic antifouling products
are only allowed for use one boats with their main mooring point on the west
coast. The boundary between the east and the west coast has been set to the
municipality of Trelleborg, the southernmost town in Sweden. Of the 28 products
approved for leisure boats, only nine are approved for boats with main mooring
point on the Swedish east coast, from Trelleborg to Örskär. For leisure boats
with main mooring point in the Gulf of Bothnia (north of Örskär) and inland
waters, there are no authorised antifouling paints. None of the currently
approved antifouling products have been approved on the basis of the Biocidal
Products Regulation that entered into force on 1 September 2013, but instead
based upon the previous European Union legislation, the Biocidal Products
Directive, and the national implementation of it.36
There are other conditions that may be imposed on products. All biocidal
products are issued an authorisation class. Class 1 and 2 are only for professional
application, while products in class 3 may be applied by anyone. Only one
product allowed for smaller vessels is categorised in class 2, but the product is
only allowed for boats with main mooring point on the west coast. The product
report, issued as part of the product authorisation process, generally also
contains recommendations for extended use of protective gear during
application and removal for professional users due to the continuous exposure.
Antifouling paints are also only permitted for boats weighing at least 200 kg.

List of approved substances extracted from the Swedish Biocidal Products
Register, available at:
http://webapps.kemi.se/BkmRegistret/Kemi.Spider.Web.External/
36
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All of the nine products approved for use on leisure boats on the east coast use
either copper(I) oxide or copper thiocyanate as the active substance. 37 Both
substances are considered existing active substances and subjects to the review
programme of active substances.38 The programme works to systematically
examine all active substances on the market on 14 May 2000 and the substances
are meanwhile subject to transitional provisions in the Biocidal Products
Regulation. The weight percentage concentration for copper(I) oxide is between
6,9 and 8,5 for the products approved for use on the east coast. Comparably,
products approved for west coast use may contain weight percentage
concentrations up to almost 40.
Copper-based antifouling products for use on the east coast were phased-out by
the Chemical Agency in the early 2000s and were to a large extent replaced by
zinc-based antifouling paints. These paints were considered to only have a
physical effect, in contrast to a chemical effect, on the target organisms, thus not
considered a biocide by the companies marketing the products and as such not
dependent on a biocidal product authorisation. Due to the leakage of zinc ions
and toxicity towards several non-target organisms, the Chemical Agency
declared in 2012 that authorisation was required and under the threat of fines
the sales of the unauthorised paints stopped.39 No zinc-based product has since
received authorisation for the use on leisure boats. Instead the copper-based
paints re-emerged on the market, but also other antifouling paints with physical
effect, thus not subject to authorisation by the Chemical Agency, have emerged
on the market. Among the non-biocidal antifouling paints are the silicone-based
paints that create a very smooth and slippery surface, making it difficult for
organisms to attach to the hull, and protein-based paints that create an oxygendeficient layer around the hull.
To calculate the environmental effects in connection to a product authorisation
and thus determine the allowable leaching rates for paints, the PEC/PNEC risk
assessment is used.40 To calculate the PEC for antifouling paints, the Chemical
Agency and corresponding authorities around the EU use the Marine Antifoulant
Model to Predict Environmental Concentrations (MAMPEC). The Agency has
An antifouling paint using copper powder as the active substance has received
authorisation for leisure boats with main mooring point on the west coast. For
antifouling paints authorised for use on ships, another three active substances
are used in authorised paints: 4,5-dichloro-2-n-octyl-4-isothiazolin-3-one
(DCOIT, also known under the trade name Sea-Nine), copper pyrithione and zinc
pyrithione.
38 Commission regulation (EC) No 1451/2007, CAS numbers 1111-67-7 (copper
thiocyanate), 1317-38-0 (copper oxide)
39 Kemikalieinspektionen. KemI believes that antifouling paints with high levels of
zinc oxide require approval.
40 The PEC value is set in contrast to the Predicted No-Effect Concentration
(PNEC) value and used to determine if the product has unacceptable
environmental effects (value above 1). See also European Commission Joint
Research Centre; Technical Guidance Document on Risk Assessment, p. 99-106 and
Biocidal Products Regulation (EU/528/2012), Annex VI;
37
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modified the scenarios used in the program for marinas and harbours to
correspond to Swedish marine environments, both for the east coast and the
west coast. For calculation of leaching rates of the antifouling paints, used to
calculate the PEC, Sweden and other EU countries has accepted a method
developed by the European paint manufacturer association CEPE as standard.
It is prohibited to import biocidal products from outside the EU or the EEA and
to market or use such products without authorisation from the Chemical
Agency.41 The illegal placing on the market of a biocidal product, in violation of
the Biocidal Product Regulation, is categorised under the penal provision of
unauthorised environmental activity. If an offence is committed in the exercise of
business activity, a corporate fine, ranging from SEK 5,000 to 10,000,000, may be
issued in accordance with the Swedish Penal Code.42 The Chemical Agency has
the supervisory responsibility of the placing on the market of biocidal products
and registration of the products.43

4.3 Retail sale and labelling
Retail sellers of antifouling paints have few obligations specific to the sales of
biocidal products. They are obligated to follow the general regulations for
retailers, e.g. the Consumer Sales Act establishing basic consumer rights, such as
the right to return a defective or inadequate product. The Ordinance on
pesticides obliges the sellers to inform non-professional users how to safely use
the product by referring to the information on the label and other product
information. This is generally accomplished by including such information on the
product’s label. Biocide products made available on the Swedish market must be
labelled in Swedish.44
Further requirements for the labelling of antifouling products are included in
Appendix 2 of the Swedish Chemicals Agency’s Pesticides Regulations (KIFS
2008:3). The requirements correspond to the requirements in Article 69 of the
Biocidal Products Regulation. The mandatory labelling includes
-

the identity of the active substance(s) and their concentration
the registration number of the product issued by the Chemical Agency
the approved area of use for the product
the product’s authorisation class

This information must be included on the label of the product. Other information
listed in the appendix may instead be placed elsewhere on the product, or on a
separate information sheet. If the information is included on a separate
information sheet, reference must be made to the sheet on the label. This
includes information on e.g. instructions of use and dosage, negative side effects
and the disposal of the product and the packaging.

Miljöbalk (1998:808), chapter 14 section 4.
See Brottsbalk (1962:700). Chapter 36, sections 7-8.
43 Miljötillsynsförordning (2011:13), chapter 2 section 21.
44 Förordning (2014:425) om bekämpningsmedel, chapter 3 section 9.
41
42
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Retailers on the east coast are not prohibited from selling paints approved only
for use on the west coast. The responsibility to follow the restriction placed on
the product is instead placed on the consumer. Many retailers and
manufacturers have chosen to restrict the sale of west coast paints to the west
coast anyway, but some have not, offering the paints far away from the west
coast due to customer demand.45

4.4 Advertising
The 14th Chapter of the Environmental Code contains regulation on the
advertisement of biocidal products that constitutes the implementation of Article
22 of the Biocidal Products Directive.46 As the Biocidal Products Regulation
entered into force on 1 September 2013, containing a corresponding article on
the subject matter, the national legislation is overridden. There have been efforts
to update the Environmental Code to correspond to the new regulation,
removing the section altogether, but any changes have yet to be decided upon.47
The currently applicable regulation on marketing is instead found in Article 72 of
the Biocidal Products Regulation. The article prescribes that all advertisement
for biocidal products must include the text: Use biocides safely. Always read the
label and product information before use. The word biocides may be replaced with
reference to the product-type, i.e. antifouling products. The advertisement must
also not be misleading in respect of risks or efficacy and not include the terms
low-risk biocidal product, non-toxic, harmless, natural, environmentally friendly,
animal friendly or any other term with similar indication. Advertisement is
defined in the regulation as a means of promoting the sale or use of biocidal
products by printed, electronic or other media.48 As such, the requirements on
advertisement do not apply to the packaging and labelling of the products, unless
the packaging itself is also a part of an advert. Instead, Article 69 of the
regulation and the CLP regulation, where applicable, are applied.

4.5 Application and Use
The boat clubs themselves establish codes of conduct for the use of the marina,
often combined with a specific environmental plan. These documents are in
general similarly constructed due to nation-wide collaboration between the boat
clubs, with some using more specific provisions than others. The rules often
consist of an explicit prohibition for the use of unauthorised antifouling paint, an
obligation to collect and manage waste from painting, washing and scraping the
boat and reference to guidelines provided by the Environmental Protection
Agency, the Chemical Agency or other authorities. Some boat clubs also
implement environmental plans containing long-term provisions, such as the

See Miljöaktuellt. Därför säljer Jula förbjudna båtbottenfärger på ostkusten. As
of October 2014, the retailer still offers paints approved only for the west coast
in stores on or near the east coast.
46 Miljöbalk (1998:808), chapter 14 section 15.
47 Miljödepartementet. Promemoria – Ändringar i miljöbalken med anledning av
nya EU-regler om bekämpningsmedel, p. 39.
48 Article 3(1)(y)
45
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aim to eliminate the use of toxic antifouling paints altogether and continuous
work towards environmentally friendly standards and practices.
To ensure compliance with the provisions and to fulfil the legal obligation of selfmonitoring, 49 the boat clubs assign an environmental representative. The
representative oversees the club’s and its members’ compliance with the
environmental provisions as well as continuously monitors legislative changes
and scientific progress to ensure compliance and spreads information to the
member on the environmental work. The retribution for a member not following
the code of conduct is similarly constructed in most boat clubs in Sweden. First
offences result in a warning, while repeated offences may result in expulsion.
The decision of expulsion is made in a general meeting of the boat club members,
usually requiring a two-thirds majority, and has to be combined with an
explanatory statement to the expulsed member.
4.5.1 Penalty provisions
The penalty provisions for non-compliance with the Environmental Code, part of
the specialised criminal law outside the Swedish Penal Code, are placed in the
sixth part of the Code. The 29th Chapter contains the penal provisions imposable
on individuals, while the 30th chapter contains the environmental sanction
charges targeting the economic operator of a business activity.
Environmental offence is imposed for deliberate or negligent pollution of land,
water or air of a substance that typically or in the particular case causes or is
likely to causes harm to human health, fauna or flora or any other significant
environmental disturbance. The penal provision is not applicable if the harm is
considered to be of minor significance.50 The offence is the central provision of
the penalty provisions in the Environmental Code and shall be primarily applied
whenever applicable.
Environmentally hazardous handling of chemicals is another possible penal
provision that may become applicable if liability cannot be imposed for the
environmental offence.51 The offence arises out of deliberately or negligently
handling a chemical product without taking the proper precautions in use or
choice of product based on the intrinsic properties of the product or in violation
of prohibitions or regulation issued under chapter 14 or other applicable
legislation listed in the section.52 Hence liability may, in theory, arise out of using
an environmentally harmful antifouling product when a less harmful product
exists and fulfils the purpose, but is unlikely to be deemed applicable if the
provisions from the Chemical Agency are followed. 53 The act must cause or
threaten to cause harm for people or in the environment. If liability does not
arise out of the provision, unlawful handling of chemicals has been introduced for
See Miljöbalk (1998:808), chapter 26 section 19.
Ibid. Chapter 29 section 1.
51 Ibid., chapter 29 section 3 paragraph 3 p. 1.
52 Ibid. Chapter 29, section 3 paragraph 2.
53 See also Miljöbalk (1998:808), chapter 2 section 4 regarding the principle of
choosing a suitable chemical product.
49
50
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lesser offences for violations of prohibitions and regulations issued under
chapter 14.54
4.5.2 Supervision
The local municipal committee is responsible for supervision of the application
and use of the antifouling paints. 55 The local authority responsible for
environment makes the supervision. Each municipality is autonomously
organised and due to the lack of specific national rules or guidelines for marinas
and boatyards, except for the substance target values for wastewater from wash
down areas, the supervision and assessment may vary considerably
domestically. Currently there has been established regional environmental
cooperation for twelve different regions in Sweden between different local
authorities and these may be used as a forum to harmonise the practice and
assessment.56
The supervision is almost exclusively targeted towards the boat clubs and
marinas due to the ineffectiveness and uneconomic nature of chasing individuals.
This is visible in the thorough lack of case law of the penal provisions in the
Environmental Code being applied in connection to antifouling paints.

5. Waste management and other environmental requirements
5.1 Summary
The painting, scraping and washing of boat hulls result in hazardous waste that
needs to be taken care of. The waste emerges in both the form of wastewater,
from the wash down areas, and solid waste, such as paint rests and scrapings.
The Swedish Agency for Marine and Water Management has released guidelines
for the wastewater, including target values for common substances emitted from
the hull. The solid waste is subject to the general legislation for hazardous waste.
Marinas are also required to develop a waste management in cooperation with
the municipality and as an environmentally hazardous activity; boatyards and
marinas have to fulfil its operator self-control requirements though not required
to acquire a permit or notify authorities of its environmentally hazardous
activity.

5.2 Hazardous waste
The paint rests, sludge and other assembled materials from the cleaning must be
collected and due to the high concentration of hazardous substances must be
treated in accordance with the rules for hazardous waste.57 This encompasses,
inter alia, the transport and disposal of the waste by an authorised company.58
Miljöbalk (1998:808), chapter 29 section 3 a.
Miljötillsynsförordning (2011:13), chapter 2 section 31 p. 5.
56 See www.miljosamverkan.se/Sv/om-miljosamverkan/Pages/default.aspx.
57 See Miljöbalk (1998:808), chapter 15 and Avfallsförordning (2011:927) for
complete regulation of hazardous waste. Definition of hazardous waste in
Avfallsförordning (2011:927) sections 12-13, annex 1.
58 See Avfallsförordning (2011:927) sections 36, 46 and 53.
54
55
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Marinas are also required to develop a waste management plan in cooperation
with the municipality.59

5.3 Wastewater
During recent years the availability of alternatives and complements to
antifouling paints have steadily increased. In 2011, more than 100 boat wash
down areas and ten stationary boat hull cleaning devices using brushes had been
established60 and the number has since continuously increased. The government
has since 2009 allowed a grant for local water management projects61, including
the financing of boat hull cleaning constructions.62 The grant is distributed by the
county administrative boards and awarded to projects undertaken by
municipalities and/or non-profit associations for up to 50 % of the eligible
costs.63 In 2014, a total of 385 million SEK has been awarded to different projects
nationally.64
The use of mechanical boat hull cleaning has not been specifically regulated, but
is subject to general provisions provided in the Environmental Code and other
generally applicable regulations. In the Environmental Code, the rules of
consideration in Chapter 2 must be taken into account, especially the use of
caution and best technique available65 as well as the choice of a suitable site for
the activity or measure taken66.
As the mechanical cleaning comprises discharge of wastewater, it is in most
cases considered an environmentally hazardous activity in accordance with the
Environmental Code. The activity is not subject to the permit requirements for
environmentally hazardous activities,67 but is subject to the operator’s obligation
of self-monitoring.68
Target values per substance1
TBT
200 ng/l
SJÖFS 4:1, 4:3; see 4:5 for requirements of the waste management plan; see
also Avfallsförordning (2011:927) sections 23-24.
60 Havs- och vattenmyndigheten. Båtbottentvättning av fritidsbåtar – översyn av
kommunernas varierande regler som rör fritidsbåtshamnar, rapport 2012:9, p. 6,
12.
61 Known as LOVA-bidrag.
62 Förordning (2009:381) om statligt stöd till lokala vattenvårdsprojekt, section
2 p. 2.
63 Förordning (2009:381) om statligt stöd till lokala vattenvårdsprojekt; Sections
1, 4 and 6
64 The distribution of the grant by county administrative board available at:
https://www.havochvatten.se/download/18.732980de143b1b1de5347e9/139
2312753343/fordelning-till-lansstyrelserna-2014.pdf (retrieved 2014-10-01)
65 Miljöbalk (1998:808), chapter 2 section 3.
66 Ibid., chapter 2 section 6
67 See Miljöbalk (1998:808), chapter 9 section 6.
68 Miljöbalk (1998:808), chapter 26, section 19.
59
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For the use of designated wash down areas, the main Copper
0,8 mg/l
issue is the high concentrations of hazardous Copper, filtered
0,4 mg/l
substances (TBT, Irgarol) and metals (copper, zinc) in Irgarol
0,8 µg/l
the wastewater. Despite the prohibition of TBT in Zinc
2,0 mg/l
1989 and Irgarol in 2001, the boat hulls still contain Zinc, filtered
1,0 mg/l
the substances from the previous use and residues of
old paint is released from the hulls when washing the boat hull. Paint rests and
other particles are separated and the water is filtered, but the wastewater still
contains high concentrations of the substances. To address the issue, the
Swedish Agency for Marine and Water Management released guidelines in 2012,
updated in May 2015, to provide support for the supervisory authorities. The
document provided target values for the hazardous substances and metals in the
wastewater of a wash down area, based not on what is biologically acceptable,
but what is obtainable using the best available technique.69 The required testing
frequency of the wastewater should be determined by local conditions (f.e. more
frequently on the west coast) and by the frequency of which the facility is used.70
Stationary boat hull cleaning devices using brushes are currently not
recommended for use on boats with antifouling paint applied due to the high risk
for leakage of contaminated water.71 As such, the placement of the devices is
concentrated to the east coast where boats not using antifouling paints are far
more common.
The guideline also prescribes continuous documentation from the operator of
the care and maintenance, to be reported to the supervisory authority, i.e. the
municipality, upon request. To ensure the use of the best available technique, the
guideline also provides a timetable for the upgrade of existing or new
constructions consisting of a three-chamber septic tank and additional filtering
measures, termed as step 2, to be installed by 2015 at latest for all boat wash
areas performing 30 or more washes per year.72

5.4 Other permit requirements
Boatyard maintenance is considered an environmentally hazardous activity in
accordance with the 9th chapter of the Environmental Code. This means that
there are certain requirements and responsibilities imposed on the activity. All
activities falling into the definition environmentally hazardous are divided into
four groups73:
A.
B.
C.
D.

Requiring a permit from the Land and Environment Court
Requiring a permit from the County Administrative Board
Requiring notification
All other activities

Havs- och vattenmyndigheten. Båtbottentvättning av fritidsbåtar – riktlinjer,
reviderad upplaga 2015, rapport 2012:10, p. 9.
70 Ibid.
71 Ibid., p. 10.
72 Ibid., p. 7.
73 See Miljöbalk (1998:808), chapter 9 Section 6, and Miljöprövningsförordning
(2013:251); Chapter 1, Sections 3 and 10
69
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The permit requirement enforces an examination of an activity’s environmental
impact and enables authorities to exercise control of the structuring of the
activity, while the notification requirement helps to keep the supervisory
authority informed and facilitates the supervision. However, boatyard
maintenance is not listed as an activity required to neither have a permit or to
notify. 74 This has been questioned and calls for the establishment of a
notification requirement have been made during recent years.75 Regardless of to
which group the activity falls into, the requirement to follow the general rules of
consideration remains the same.
The environmentally hazardous activities are subject to an operator’s selfcontrol measures comprising of the continuous planning and monitoring of the
activity. 76 The operator must continuously ensure the compliance of the
Environmental Code and strive for the most environmentally sound practice
possible. Failure to comply with the Environmental Code or rules, judgments
and/or decisions thereof may lead to issuance of injunctions and prohibitions
from a supervisory authority.77
Due to a lack of specific regulation and guidelines of boatyards the assessment of
the environmental hazardous activity is instead based on the general rules of
consideration in Chapter 2 of the Environmental Code. These rules include
acquiring adequate knowledge to pursue the activity (section 2), taking the
proper precautions and using best available technique (3), using the least
harmful chemical products possible (4), economic conservative use of raw
materials and energy (5) and choosing a suitable location for the activity (6). It is
the operator’s responsibility to prove the activity’s compliance.78 The five rules
of consideration are applicable where compliance cannot be deemed
unreasonable.79 The reasonableness is based on a cost-benefit analysis where
the benefit of the protective measures and other precautions are compared to
the costs of the same and the operator’s capability to bear the cost.

6. Contaminated land and sediments
6.1 Summary
Due to the use of toxic antifouling paints, boat yards and marinas are highly
contaminated by several hazardous substances. The legal liability for the
contamination is first and foremost placed on the operator, which in most cases
is considered to be the boat club. The legal liability is, however, seldom
transformed into a liability in practice for the boat clubs. Instead, the
See Miljöprövningsförordning (2013:251), chapters 2-32 (list of activities
required to notify or have a permit)
75 See Eklund, B. Båtuppläggningsplatser starkt förorenade av giftiga ämnen.
76 Miljöbalk (1998:808), chapter 26 section 19.
77 Ibid., chapter 26 section 9.
78 Ibid., chapter 2 section 1.
79 Ibid., chapter 2 section 7.
74
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government or a subsequent exploiter of the land usually carries out the
remediation.
Dredging is often central in remediation of sediments, but the prohibition of
dumping in Swedish waters may be a hindrance. The prohibition is subject to
exemption in cases where land disposal not a viable option for the operator.
Even if dumping is the most viable option, the dredged material must still be
within acceptable level of contamination. However, what the acceptable levels of
copper and TBT are, unlike in our neighbouring countries, is not pre-determined
and may vary from case to case, causing an uncertainty in regards to applicable
law.

6.2 Introduction
The hazardous substances of antifouling paints not only contaminate the water.
The use and application on land and the continuous leaching of toxic substances
in the marinas lead to contaminated land and sediments also in the surrounding
areas. A recent study has shown that the leisure boatyards in Sweden are highly
contaminated by several metals and hazardous substances related to antifouling
paints, including copper, zinc, TBT and other organotin compounds. Also levels
of the toxic compounds polyaromatic hydrocarbons (PAHs) and polychlorinated
biphenyls (PCBs) substantially exceeding the environmental qualitative
guidelines were measured, connected to other sources, such as oils and exhausts
from fuel combustion. 80 Remediating contaminated areas is part of the
environmental quality objective of a non-toxic environment, an effort aiming to
reduce the non-naturally occurring substances close to zero for future
generations.
The following sections concerns who is liable for the contaminated land and
sediments and also the legal obstacles of dumping dredged materials.

6.3 Responsibility for remediation of contaminated land and sediments
The legal responsibility for the remedy of contaminated land and sediments is
placed on the persons who pursued the activity or measure that has caused
damage or detriment to the environment, referred to as the operator. The
operator is responsible for the restoration to the extent prescribed in Chapter 10
of the Environmental Code.81 This follows by the polluter pays principle, a
general principle in environmental law. The term operator has not been further
defined in the Environmental Code, but has in case law been determined to be
dependent upon on who has the factual and legal position to prevent the
contamination.82 In terms of antifouling paints, several different actors may
become responsible for the restoration.

See Langlet, D., Eklund, D., Eklund, B.; Ansvar för förorenad mark på
båtuppläggningsplatser med fokus på ideella föreningar; ITM-rapport 222, p. 2, 413.
81 Miljöbalk (1998:808), chapter 2 section 8.
82 See MÖD 2005:64 (Stockholms tingsrätt, miljödomstolen, 2005-03-18, M 50203).
80
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The boatyards are under most circumstances operated by leisure boat clubs,
owned and operated by the boat owners themselves as non-profit associations. A
strong support for such clubs being considered as operators is evident from case
law.83 A non-profit association is a legal person and no personal responsibility
for the individual members arise from claims on the association. Hence the
extent of the possible remedy is limited to the association’s assets. Responsibility
may, however, arise based on a member’s own measures, limited to the extent of
the contamination attributed to the individual member if insignificant in
comparison to the contamination as a whole.84 If no liable operator is found or if
the operator is unable to perform or fund the restoration, the property owner
has subsidiary liability.85 The boat clubs themselves seldom owns the property
used for boatyards and marinas. Instead, the municipality often owns the
property.86
Remedial action is to be carried out or paid for by the liable person to the extent
reasonable. The reasonability is determined by using a two-tiered assessment.
First an objective assessment of the extent of the damages and the appropriate
remedial actions is made.87 Secondly, a subjective assessment of the reasonable
extent where account shall be taken of the length of time that has elapsed since
the pollution occurred, whether the person liable was obliged to prevent future
damage and any other relevant circumstance.88
For some contaminated sites no liable person, or only a partly liable person,
exists in accordance with Chapter 10. To allow for restoration of such sites, the
government has issued an after-treatment programme where grants are issued
for after-treatment of contaminated sites. The grants are distributed by the
Environmental Protection Agency, after application from the county
administrative boards, according to a priority order established in the national
plan for distribution of the grants.89 Approximately 1,300 sites have been
assessed as risk class I (very high risk) and another 14,000 areas have been
determined as risk class II (high risk).90 Most leisure boatyards that have been

Langlet, D., Eklund, D., Eklund, B. Ansvar för förorenad mark på
båtuppläggningsplatser med fokus på ideella föreningar, ITM-rapport 222, p. 5.
84 Miljöbalk (1998:808), chapter 10 section 6.
85 Ibid., chapter 10 section 3.
86 See Exploateringskontoret Idrottsförvaltningen. Stadens policy för Stockholms
fritidsbåtsliv, p. 11.
87 Miljöbalk (1998:808), chapter 10 section 4, first paragraph. See also chapter 2
sections 3 and 7.
88 Ibid., chapter 10 section 4, second paragraph. Quotation taken from the
English translation of the original Swedish Environmental Code, issued by the
government, available at:
http://www.government.se/content/1/c6/02/28/47/385ef12a.pdf
89 See Naturvårdsverket; Nationell plan för fördelning av statliga bidrag för
efterbehandling, rapport 6617.
90 Naturvårdsverket. Nationell plan för fördelning av statliga bidrag för
efterbehandling, rapport 6617, p. 6.
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assessed have fallen within risk class II.91 In 2014, in total 375 million SEK was
issued in grants to different after-treatment measures.92 The remediation of
contaminated land and sediments is also proposed as a measure in the MSFD
programme of measures to be finalised in 2015.93
In practice, restoration is also commonly made in connection to the exploitation
of the property, e.g. for housing projects, and paid wholly or partly by the
exploiter.94 The close-coastal properties are valuable for housing projects and
the restoration of the land and sediments may be included in the agreement
between the contractor and the municipality.

6.4 Dumping of contaminated sediments
Dredging is a common method used to remediate contaminated sediments.
During dredging, bottom sediments are gathered and disposed of at a different
location. Due to the toxicity of the sediments, the disposal is considered
environmentally hazardous and is regulated in the Swedish Environmental Code.
Dumping, including contaminated sediments, within Swedish marine territory or
exclusive economic zone or by any Swedish vessel at sea is prohibited in
accordance with the Swedish Environmental Code.95 The material is instead to
be disposed on land, subject to recycling or reused for other purposes. The
prohibition however is not absolute and may be subject to exemption.96
Exemption is granted if
-

no good alternative for land disposal or recycling is available,
the costs for those alternatives are unreasonably high, or
land disposal could harm human health.

The County Administrative Board where the dumping is to be made is
responsible for handling exemption matters.97 If the dumping is made in the
Exclusive Economic Zone of Sweden or in several locations in different counties,
the Agency for Marine and Water Management is instead responsible.
Due to the difficulty of transporting contaminated sediments, dumping is usually
the preferred method of disposal. To determine whether the contamination
levels of the sediments are acceptable, the Environmental Protection Agency has

Langlet, D., Eklund, D., Eklund, B. Ansvar för förorenad mark på
båtuppläggningsplatser med fokus på ideella föreningar. ITM-rapport 222, p. 14.
92 Naturvårdsverket. Beslut om bidrag till åtgärder.
93 Havs- och Vattenmyndigheten. God havsmiljö 2020 - Marin strategi för
Nordsjön och Östersjön - Del 4: Åtgärdsprogram för havsmiljön, p. 174.
94 Eklund, B., Eklund D. Förorening av båtuppläggningsplatser – en
sammanställning av utförda undersökningar i svenska kustkommuner, ITMrapport 208.
95 Miljöbalk (1998:808), chapter 15 section 31.
96 Ibid., chapter 15 section 33.
97 Avfallsförordning (2011:927), section 63.
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created a classification table for organic pollutants that is used as target values.98
However, TBT is not included as a pollutant in the table. In general, limit values
used in the neighbouring countries of Finland and Norway has been used as
reference when determining the conditions for dumping. In most instances the
limit value has been set at 200 µg/kg dry matter content.99 However, in May
2015 the Land and Environment Court of Appeal determined that a standard
practice for limit values had not been established; hence each case was to be
determined by the individual circumstances. Due to the current TBT values in
the area and the general decrease of TBT content measured in sediments, the
court set the limit value at 50 µg/kg dry matter content.100 National limit values
for TBT in sediments are to be established during 2015.101
Copper is also not included in the
Deviation classification – copper (mg/kg)102
classification table from the
Class 1 Class 2 Class 3 Class 4 Class 5
Environmental Protection Agency.
Sweden < 1,0
1,0-2,0 2,0-3,3 3,3-5,3 > 5,3
The limit value for amount of
West
< 1,0
1,0-2,0 2,0-4,0 4,0-8,0 > 8,0
copper in the dredged material
must as such be set individually for each exemption and several different
reference values have been used to determine the limit. In the same report from
the Environmental Protection Agency, a table of comparative values has been
made listing pre-industrial contents of certain metals in surface sediments (0-2
cm) and the copper content value was set to 15 mg/kg dry matter content. Only
one comparative value was set for all of Sweden. This value was then used as the
base to determine deviation from the pre-industrial standard (see table). The
deviation classification was divided to two different areas, a general value for
Sweden and a value for the West Coast (North Sea) and the south west of the
Baltic Sea. Copper content falling within class 4 (18,3-20,3 mg/kg for the Baltic
Sea) is considered to have a large deviation from the standard.
In one instance, the Land and Environment Court referred to environmental
quality standards from the Finnish Ministry of Environment, based on
recommendations and instructions from HELCOM.103 The standards consider
copper content above 90 mg/kg dry matter content as contaminated and under
50 mg/kg as clean.104 There is an uncertainty in regards to the allowable levels of
copper, largely attributable to the levels of TBT, and not copper, in most
instances being the substance of concern. No apparent limit values have been
Naturvårdsverket; Bedömningsgrunder för miljökvalitet – kust och hav, rapport
4914, p. 61.
99 See MÖD 2007:12 (M92-05, Miljööverdomstolen, 2007-02-22) & MÖD 2010:30
(M1866-09, Miljööverdomstolen, 2010-06-02).
100 M 1260-14, Svea Hovrätt, Mark- och miljööverdomstolen, 2015-05-05.
101 Havs- och vattenmyndigheten. God havsmiljö 2020 - Marin strategi för
Nordsjön och Östersjön - Del 4: Åtgärdsprogram för havsmiljön, p. 68.
102 Naturvårdsverket. Bedömningsgrunder för miljökvalitet – kust och hav,
rapport 4914, p. 65.
103 See M 30042-04, Stockholms tingsrätt, miljödomstolen, 2004-12-06. The case
was later appealed, see MÖD 2007:12.
104 Ympäristöministeriö. Sedimenttien ruoppaus- ja läjitysohje, p. 81.
98
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established by either national agencies or by the courts. Furthermore,
consideration in regards to both TBT and copper must be taken to the
environmental quality standards established by the WFD and the MSFD.
The location must also be suitable for the dumping. It must be determined if the
location is the best possible location for the dumping and the specific
environmental effects the dumping may have on the area. The seabed should
preferably accumulate the dumped material to avoid spreading.105 This is usually
achieved by choosing a location with enough depth and low ambient water
velocity. In a case from 2011, the Land and Environment Court of Appeal found
Pukaviksbukten, a Natura 2000 area on the Swedish east coast, unsuitable for
dumping due to the harmful effects on the sensible environment.106 Dumping is
also restricted to certain periods of time. For most areas dumping is prohibited
during the period between March/April and September/October due to the
increased level of recreational activities and fish reproduction. These periods are
subject to local variations.107

7. Conclusions and the way forward
Sweden has come a long way on the path towards biocide-free hulls on leisure
boats in the Baltic Sea. The authorised biocidal paints have a low copper
concentration and viable alternatives are becoming more widespread and
commonly used. The issue of hazardous antifouling methods has also been
surfaced in information campaigns and public debates, creating public
awareness and incentives to make change. Sweden is also in a phase of change
with new regulation on biocidal products and on-going implementation of
environmental quality directives, including the review of programme of
measures and river basin management plans. The results of these efforts are yet
not fully known. Nevertheless, it is still possible to recommend further steps to
take to continue the path towards non-toxic antifouling.
A lack of a harmony afflicts the management of the effects of antifouling.
Uncertainty exists in several different areas and local deviations, between
different regions and different municipalities, in practical administration are
common with local conditions giving few or no reasons for these variations. This
becomes apparent in e.g. the significant variations in level and execution of
supervision of boating activities between municipalities. The deviations are
based on factors such as different knowledge bases, procedures and resources.
Several authorities carry different responsibilities connected to the issue, but at
times the division is unclear and causes confusion not only for the authorities
themselves but also the boat clubs and the boat owners. The national guidelines
that have been presented, in regards to the washing of boat hulls, have not taken

Naturvårdsverket. Muddring och hantering av muddermassor – Vägledning om
tillämpningen av 11 och 15 kapitlet miljöbalken, p. 24.
106 MÖD 2011:50 (M3488-10, Mark- och miljööverdomstolen, 2011-02-22).
107 Naturvårdsverket. Muddring och hantering av muddermassor – Vägledning om
tillämpningen av 11 och 15 kapitlet miljöbalken, p. 28.
105
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into consideration the difference in the environmental conditions between the
west coast and the east coast.
Due to accumulation in sediments and continuous release from ship and boat
hulls, high levels of TBT in the marine environment continues to be problem
despite the prohibition of TBT in antifouling paints many years. Going forward,
the continuous implementation of the WFD and the MSFD may provide further
measures. However, antifouling paint is only recognised as a pressure in regards
to TBT. This leads to measures concerning management of hazardous waste and
remediation of contaminated land and sediments, but it has limited effects on the
use of copper-based paints. The limited impact of copper on the status
classification in both WFD and MSFD may have an adverse effect on the
continuous work toward biocide-free hulls in the Baltic Sea.
Based on this study following measures have been identified as important to
take in order to achieve biocide-free hulls on leisure boats in the Baltic:
1. Increased central management from the Agency for Marine and Water
Management. The agency is responsible for the marine and water
management and as such must step up to ensure that the regional and
local authorities act in a harmonised manner. The local deviations must
stem from environmental differences, not differences in knowledge,
information or interpretation. Such gaps may be overcome by the
issuance of clearer and more comprehensive guidelines, increased
information and educative measures.
2. The achievement of the objective of biocide-free hulls in the Baltic Sea is
dependent upon the availability of alternatives and incentives for boat
owners to use these. Firstly, the alternatives must be examined to
determine the best available technique, as there are currently several
different in use. Secondly, economic funds are crucial in making
alternatives available. Private investments are most likely not enough to
ensure that alternative techniques are readily available for each boat
owner. Further, information of alternative methods must continually be
communicated to potential users to ensure continued transition from
biocidal paints to mechanical methods.
3. The recognition of copper as an indicator of environmental status and
antifouling paints as a pressure in the RBMPs and marine strategies will
put more focus on the copper content in paints. Even though the total
contamination of copper in the entire Baltic Sea as a result of copperbased antifouling paints is low, areas in close connection to harbours
and/or marinas are prone to high contamination levels of copper and the
effects on the environment are clear. The recognition of the hazards of
copper and antifouling as a pressure in the implementation of the
directives creates an incentive to further promote the alternative, biocidefree alternatives in the Baltic Sea and lessen the use of copper-based
paints.
4. The levels of TBT in land and sediments cause a need of further
remediation measures in order to reach environmentally acceptable
levels. Remediation of sediments is however very costly and difficult for
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boat clubs and smaller boatyards to afford. Demanding remediation
efforts are therefore not currently a priority. Instead the economic
burden of remediation falls back on the public entities and finally on the
government rather than the polluter. The establishment of limit values for
TBT in sediments would be a first step towards acceptable levels.
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Appendix I – Analysis from the actors’ perpective
Actor
Importers and
retailers

Boat owner

Marinas, boat clubs

Responsibility
- Cannot place biocidal products
on the market unless the
products are authorised by the
Chemical Agency
- Meet the obligations on
Classification, Labelling and
Packaging
Adhere to the conditions of the
biocidal product (including
location, boat type etc.) and to the
instructions of use
Adhere to the code of conduct of
the boat club and/or marina

Based on legislation
The Environmental Code
(Chapter 14), REACH, The
Biocidal Products
Regulation, The CLP
Regulation

Shall compile a waste
management plan in association
with the municipality

The Environmental Code
(Chapter 15) and Ordinance
(2011:927) on Waste
Management

The Environmental Code
(Chapters 14 and 29)

Develop a code of conduct for the
application and use of biocidal
paints as well as the cleaning of
the boat hull
The Agency for
Marine and Water
Management

- Responsible for the marine and
water administration
- Develop national guidelines in
relation to marine and water
environment
Approve exemptions for transregional dumping and dumping
in Sweden’s EEZ
Implement the MSFD

The Chemical
Agency

Authorises biocidal antifouling
products and exercises
supervision of importers,
producers and retail sellers of
such products

The Environmental
Protection Agency

Responsible for coordinating,
monitoring and evaluating the
environmental efforts

The Environmental Code
(Chapter 15), Ordinance
(2011:927) on Waste
Management
Ordinance (2010:1341) on
Marine Environment
The Environmental Code
(Chapter 14), REACH and
the Biocidal Products
Regulation
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The County
Administrative
Boards

Municipalities

Examine the current levels of
TBT in harbours and the other
marine environment and also
examine the source of the
pollution
Act as or assist the regional water
authority

The proposed Marine
Strategy Framework
Directive programme of
measures

The Environmental Code
(Chapter 5), Ordinance
(2004:660) on Water
Quality Management
Approve exemptions for dumping The Environmental Code
within the region
(Chapter 15), Ordinance
(2011:927) on Waste
Management
- Supervision of environmentally The Environmental Code
hazardous activities
(Chapter 26-28)
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Preface
This report has been elaborated as part of the CHANGE research project (http://changeantifouling.com/)
funded by the BONUS programme and national research funding institutions, in this case the Danish Social
Science Research Council. The overall objective of the interdisciplinary CHANGE project is to reduce to a
minimum the supply of toxic compounds from antifouling paints used on leisure boats in the Baltic Sea by
changing antifouling practices on leisure boats into a sustainable consumption of antifouling products and
techniques. As part of the CHANGE project a mapping of EU legislation as well as national legislation in
Sweden, Finland and Denmark has been carried out. This report maps the Danish legal framework
regarding antifouling paints on leisure boats as well as for the use of alternative techniques.
The report starts with an introduction to the overall governance structure of the legislation and the
relevant authorities. It then is divided into four areas of law relevant to antifouling paints and practices,
including regulation of environmental quality, products, waste management and other environmental
issues as well as contaminated land and sediments. Furthermore, the report in Annex I includes an analysis
from an actors perspective.
The report is based on a legal-dogmatic research on applicable national legislation based on relevant
sources of law as well as relevant reports, articles etc. Additionally, a few interviews have been conducted
to get a better understanding of the legal framework in relation to antifouling products and practices.
Danish legislation is accessible at the national database www.retsinformation.dk.
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1 Introduction
Leisure boating is an important recreational activity in Denmark with more than 7.000 km coastline. In 2010
it was estimated that there was a total number of 57.000 leisure boats in the Danish harbours and marinas
and that more than 250.000 people regularly were involved in boating activities.1 On top of the 57.000
boats mooring in marinas, there are an estimated number of 5.000 boats permanently anchored in bays
and fjords, and an unknown number of smaller boats kept on trailers at private properties. The Danish
Association of Yachtsmen counts around 52.000 members.2 It also represents about 270 sailing clubs.
Surveys indicate that there are around 320 marinas in Denmark with a depth of 1.25 meter or more.3 There
is, however, no official register to rely on. Most marinas – around 200 of them – are organised in the
Association of Marinas in Denmark.4
Antifouling paint was subject to some public debate in the late 80’ies resulting in the prohibition on TBT
paint on leisure boats in 1991. Subsequently, there has been some focus on the possible use of illegal paint
as well as on the use of copper based paints. In 2003 an Action Plan on antifouling paint for leisure boats
was initiated by the Environmental Protection Agency in cooperation with the Danish Association of
Yachtsmen (Dansk Sejlunion) and the Danish Sports Confederation (Dansk Idrætsforbund). The Action Plan
included the setting of more strict requirements for the release of copper in paints aiming at halving the
copper content from approximately 80% to 40%.5 As part of the Action Plan, the Danish Association of
Yachtsmen issued new guidelines for the maintenance of leisure boats. In 2009 and 2010 an information
campaign was initiated by the Danish Association of Yachtsmen and the Association of Marinas in Denmark
focusing on the possible use of illegal paint and in particular the costs of harbours or marinas if they were
not allowed to dump dredged material at sea due to TBT residues in the sediment. This campaign was
followed by an inspection campaign by the Danish Environmental Protection Agency in the harbours and
marinas. In general there has been a fairly strict policy on antifouling paints in Denmark as reflected in the
TBT prohibition in 1991 as well as in the requirements for release rates of copper. In 2008 it was decided
that antifouling paints harmful to the aquatic environment (classified as R53 substances) should be
prohibited with effect from 2012. This prohibition was later postponed until 2015 and most recently until
20186 presumably due to delays in the EU review and authorisation procedures for active substances under
the EU Biocidal Products Regulation.7

1

Danboat, ‘Pressemeddelelse: 57.000 lystbåde og 250.000 lystsejlere i Danmark’, 2010. Leisure boats not located in
harbours or marinas was not included in the 57.000 boats. Only leisure boats with a bruttotonnage above 20 tonnes
shall be registered in the official ship register (Dansk Skibsregister).
2
Dansk Sejlunion, ‘Dansk Sejlunions medlemstal’, n.d.
3
Danboat, ‘Pressemeddelelse: 57.000 lystbåde og 250.000 lystsejlere i Danmark’, 2010.
4
Foreningen af Lystbådehavne i Danmark, ‘Fakta om FLID’, n.d.
5
A statutory order no 792/2003 - entered into force 29th September 2003.
6
Statutory order no 1429/2014.
7
Regulation (EU) No 528/2012 of the European Parliament and of the Council of 22 May 2012 concerning the making
available on the market and use of biocidal products.
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2 Governance structure
2.1 Summary
Danish environmental legislation is characterised by a large number of sectoral acts. The Environmental
Protection Act deals with pollution from primarily land-based sources, whereas the Marine Environmental
Protection Act deals with pollution from marine activities, e.g. dumping of dredged materials and pollution
from ships. The Chemicals Act on the other hand deals with product related legislation, including the
marketing and use of chemical substances. In general there is a distinction between environmental
legislation governed by the Ministry for the Environment, harbour legislation governed by the Ministry of
Transport and maritime legislation primarily governed by the Ministry of Business and Growth, i.e. the
Danish Maritime Authority. In addition, the Ministry of Defence has some tasks as regards marine pollution
and surveillance – in particular oil spills.
The overall governance structure for use and handling of antifouling products is fairly simple – although a
number of authorities are involved. Relevant authorities comprise both national and local authorities. At
national level the Nature Protection Agency is responsible for the quality of the environment, while in
general the Environmental Protection Agency is responsible when it comes to polluting products and
processes. The Danish Coastal Authority – since February 2014 part of the Ministry for the Environment administers the general permit requirement for offshore installations, including marinas. The Danish
Transport Agency under the Ministry of Transport administers the Harbour Act that mainly applies to
commercial harbours. The Danish Maritime Authority administers the ship register and is responsible for
maritime policy in general. At local level the municipalities carry out most tasks in relation to spatial
planning, environmental permits, enforcement and control, while the regions only have a few tasks in
relation to contaminated soil.
Most boat-owners have their boat in a marina, and the majority of them will be a member of the national
yachting organisation.

Fig.1. Simplified overall governance structure
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2.2 National authorities
2.2.1 The Environmental Protection Agency
The Environmental Protection Agency is responsible for the legislation protecting the environment against
pollution and noise, cf. the Environmental Protection Act and the Marine Environmental Protection Act.8 It
also administers and enforces the rules on import, sales and use of antifouling paints, and is the competent
authority in relation to authorisation of biocidal products pursuant to the Act on Chemical Products and
Substances and the Biocidal Products Regulation. The Environmental Protection Agency is also responsible
for the legislation on waste and contaminated soil.
The Environmental Protection Agency has issued rules and guidelines on a large number of subjects,
including the rules concerning antifouling paints.9 In addition on its homepage it provides general
instructions and advice addressed to boat owners on how to remove paint, handle dust and scrapings and
about the adverse effects from antifouling paints on the environment.10 The guidelines are straight forward
and easy to comprehend.
The Environmental Protection Agency also to some extent initiates research activities. In relation to
biocides a report was issued by the Agency in 1998 on the environmental aspects of antifouling paints in
Danish waters.11
2.2.2 The Nature Agency
The Nature Agency is responsible for the legislation on management of nature and natural resources,
including the Water Planning Act, the Marine Strategy Act and the Nature Protection Act. It establishes and
implements environmental objectives and quality standards for the environment. Accordingly the
management planning in relation to the Water Framework Directive (WFD) and the Marine Strategy
Framework Directive (MSFD) are assigned to the Nature Agency. Biocides that affect the aquatic
environment are therefore also a part of their responsibilities. On their homepage they account for the
status of the environment, the presence of polluting substances and the established environmental quality
standards – including for the marine environment.12 However there is not an explicit focus on biocides from
antifouling products.
2.2.3 Other national authorities
In February 2014 the Coastal Directorate and the administration of the Coastal Protection Act was
transferred from the Ministry of Transport to the Ministry of the Environment. The Coastal Directorate was
also responsible for administering parts of the Harbour Act which remained under the Ministry of
Transport. As the legislation as well as homepages have not been fully updated following these
organisational changes there is currently a lack of clarity as regards the more precise distribution of tasks in
particular under the Harbour Act.

8

See Danish Ministry of the Evironment, ‘Environmental protection Agency’, n.d.
See Miljøstyrelsen, ‘Faktaark - Bundmaling’, n.d.
10
See Miljøstyrelsen, ‘Bundmaling til fritidsbåde’, n.d.
11
Torben Madsen et al., ‘Kortlægning og vurdering af antibegroningsmidler til lystbåde i Danmark’, 1998.
12
See Naturstyrelsen, ‘Havet’, n.d.
9
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The Coastal Directorate is generally responsible for the administration of the general permit requirement
for offshore installations, including the establishment of marinas, boatlifts etc. The permit requirement also
applies to digging or dredging. The Coastal Directorate is also responsible for the dredging in harbours.
It is the Danish Transport Authority that approves regulations for marinas – as this is a matter regulated
under the Harbour Act.
The Danish Maritime Authority administers the Act on the Danish international register of shipping, the
Merchant Shipping Act as well as the Act on safety at sea.

2.3 Local authorities
2.3.1 The regions
The five Danish Regions are charged with tasks in relation to contaminated soil, cf. the Act on
Contaminated Soil. They identify and register contaminated and potentially contaminated sites – including
contaminated marinas and winter storage sites for boats. There are no general guidelines for the
identification of marinas as contaminated, but contamination from antifouling products is a well-known
phenomenon.13 It is unlikely, that all marinas have been evaluated by the regions (or the previous counties)
as potentially contaminated sites.
2.3.2 The municipalities
The 98 Danish municipalities are responsible for granting most environmental permits as well as for
supervision and enforcement of most environmental legislation. The use of biocides on smaller boats is,
however, enforced by the Environmental Protection Agency (see section 4.2.2).
The municipalities administer and enforce the general ban on pollution of soil and water, cf. the
Environmental Protection Act, and issue the necessary permits if such pollution is acceptable in relation to
the environment and the activities in question. They carry out spatial planning, including planning for
marinas and other harbour facilities. The municipalities also deal with building and construction permits. If
a site is registered as contaminated by the regions, such permits shall also take due account of that –
requiring e.g. a whole or partial clean-up of the land. When contaminated soil is to be moved, it also
requires a notification of the municipality.
Finally the municipalities are the responsible for waste planning and management. Waste shall be disposed
in accordance with the waste regulations of the municipality, and if a certain type of waste – like e.g. paint
scrapings from leisure boats – are not covered by the waste regulations, the municipality must provide an
individual instruction on disposal.

2.4 Organisations etc.

13

Ibid.
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2.4.1 Ports, harbours and marinas
Ports, harbours and marinas in Denmark are organised in different ways.14 Ports and marinas can be
operated by an individual, a privately organised corporation, a foundation, company, municipality or
several of those together, cf. also Act no. 457/2012 on Harbours. However the port will normally have a
board and be the owner or the tenant of the actual land the port uses. If the port is a tenant, the owner of
the land will often be the municipality. In addition, within a single port, there may be several owners
and/or operators also organised in varying ways. Marinas will for example often have its own organisation
within a larger port. Such marinas can be large with room for hundreds of yachts, while others can be quite
small with room for only a few boats. Marinas outside a port will as a main rule have its own board and
organisation.
Ports and harbours in Denmark seem generally to be in a period of transitions. They tend to change
ownership or organizational structure, merge under same operator or divide into multiple operators and
change from commercial ports or fishing harbours to marinas.15
Statutory order no. 9139/2002 on standard regulation on the use of Danish marinas and small fishing ports
establishes a set of rules for the yachts and boats using the marinas. If the operator of a marina – what
would often be a board or a municipal council – wishes to enact a regulation for the use of the marina that
adds to or complement the standard rule, the regulation has to be approved by the Danish Transport
Authority, cf. appendix 1 to order no. on 9139/2002.
2.4.2 The Association of Marinas in Denmark
Most marinas – around 200 of the 320 marinas – are organised in the Association of Marinas in Denmark.16
The Association of Marinas in Denmark collaborate with the authorities and seeks to influence the design of
the legal rules and regulations governing marinas and ports. It ranges from the port administration of
Schengen-rules to regulations on sewage from leisure boats and dumping of dredged sludge from the
harbours on the sea.
2.4.3 The Danish Association of Yachtsmen
The Danish Association of Yachtsmen counts around 50.000 members.17 The ambition of the association is
to be the national organisation for all yachting in Denmark – leisure yachting as well as sports sailing. The
aim is also to play an active political role in shaping the sport of sailing and unite all water sports in an
active community.18 The association has been involved actively in reducing the environmental impact from
boat maintenance and published a guidance concerning environmental friendly maintenance of boats for
the marinas and boat owners in 2003.19

14

See Miljøministeriet Miljøstyrelsen, ‘Vejledning om udarbejdelse af affaldsplaner for modtagelse og håndtering af
affald fra skibe’, 2012.
15
Ibid., 11.
16
FLID, ‘Foreningen af lystbådehavne I Danmark’, n.d.
17
Dansk Sejlunion, ‘Dansk Sejlunions medlemstal’, n.d.
18
Dansk Sejlunions bestyrelse, ‘Dansk Sejlunions strategi 2011-2016’, 2011.
19
Dansk Sejlunion and Jesper Højenvang, ‘Redegørelse om miljørigtig fjernelse og slibning af bundmaling Retningslinjer for afrensning og vedligeholdelse af bundmaling på lystbåde’, 2003.
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3 Environmental quality regulation
3.1 Summary
In Denmark the WFD and the MSFD have been transposed by two separate pieces of legislation. They are,
however, administered by the same Agency – The Nature Agency. Biocides from antifouling does not
appear to be a major concern in Danish environmental quality regulation. The use of biocidal paints has not
been an issue in the development of the river basin management plans or the marine strategy. The
problems are not sufficiently described or acknowledged in the initial assessment of pressures and impacts
and when it comes to measures the authorities rely on the administration of the existing legislation based
on the principles of best available technology and clean tech solutions fulfilling the requirements of the EU
directives.
It is unclear in a Danish context what legal effect the general objectives and indicators have. However, it
appears that the objectives will be recognised as binding for the administration in general, e.g. when
granting a permit for dumping of dredged sediments.

3.2 General framework
Environmental quality legislation in relation to the aquatic environment is primarily related to the
implementation of the Marine Strategy Framework Directive (MSFD) and the Water Framework Directive
(WFD). The rules of the WFD – and the river basin management plans (RBMPs) – in general apply up to 1
nautical mile from the coast where the marine strategies take over. If, however, a matter is not dealt with
in the river basin management plans, e.g. certain chemical substances, such issues can be addressed in the
marine strategies also within 1 nautical mile from the coast.
The environmental planning according to the WFD and MSFD are established by two separate sets of
legislation, however the Nature protection Agency is responsible for both processes. There are no surveys
or other sources indicating to what extent the tasks are coordinated or integrated in practice.
In order to deal with the environmental problems and reduce the human impact on the environment the
EU directives rely on environmental objectives in combination with an adaptive management. Each of the
processes in the planning- and management cycle need to address the biocides from antifouling products
to make a coherent approach to the problem.
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Fig.2. The adaptive management cycle

3.3 The Water Framework Directive and pollution from antifouling paints
The WFD now has 45 priority substances, cf. directive 2008/105 as amended with directive 2013/39. Two of
these substances are used in antifouling paints: Diuron (CAS20 no.: 330-54-1) and cybutryne/irgarol (CAS no
28159-98-0). Also the previously used TBT/tributyltin is among the priority substances. Article 11(3) (k)
explicitly requires the member states to take measures to eliminate pollution of surface waters by priority
substances and to progressively reduce pollution by other substances which would otherwise hinder the
achievement of the environmental objectives.
The first period of river basin management planning in Denmark showed that coastal water bodies were at
risk for not achieving their environmental objectives due to pollution with priority substances – mainly TBT
– from antifouling paints, but no nationwide overview of the problem was produced.21
In a survey of the contamination of harbour sediment with organic pollutants 4 marinas were tested, and
34 polluting substances were found including phthalates, nonylphenols, chlorobenzene, phenol, PAH, PCB,
LAS, hydrocarbons and antifouling substances.22 The antifouling substances were diuron and irganol.
The programmes of measures in the first generation of the Danish river basin management plans, however,
do not address the problem with priority substances from antifouling paints or priority substances in
coastal waters in general. It only contains a doubtful statement saying that the administration according to
the Environmental Protection Act considering the principles of best available technology and clean tech
solutions will fulfil the requirements of the Directive.23

20

CAS: Chemical Abstracts Service
See as an example Naturstyrelsen, ‘Odense Fjord. Resume af basisanalysen 2005/2006’, n.d.
22
Arne Jensen and Kim Gustavson, ‘Havnesedimenters indhold af miljøfremmede organiske forbindelser. Kortlægning
af nuværende og fremtidige behov for klapning og deponering’, 2001, 9.
23
Miljøministeriet Naturstyrelsen, ‘Forslag til vandplan. Hovedvandopland 1.13 Odense Fjord. Offentlig høring juni
2013’, 2013, 236.
21
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The article 5 analysis prepared for the second generation of river basin management plans identify 63
coastal water bodies in risk of not achieving their environmental objective in 2021 due to the presence of
priority substances and or other substances with established environmental quality standards. 27 coastal
water bodies are not considered to be at risk, while a risk assessment was not feasible for the last 43 water
bodies.24 It is not recorded to what extent pollution with antifouling paints is a concern for the 63 coastal
water bodies at risk.

3.4 The Marine Strategy Framework Directive and pollution from antifouling
paints
In the initial assessment according to article 8 of the MSFD the Danish Nature Agency addresses the
presence of TBT together with other chemical substances in marine waters.25 The discharge of biocides
from anti fouling paints is however not quantified.26 It is mainly TBT and its adverse effects that are in
focus.27 Screening tests have demonstrated that the major source of TBT to the marine environment is
dredged harbour sediments which are dumped in the sea. This source is, however, assumed to be strongly
reduced due to the 2003 ban of TBT in antifouling paints for all ships.28 Other harmful compounds in antifouling paints do not seem to be paid attention in the initial assessment report.
The environmental objectives established according to article 9 of the Directive addresses chemical
substances in accordance with the Directive’s annex 1(8) and annex III. However the established objective is
that the content of pollutants in water, sediment and biota do not exceed environmental quality standards
established in relevant legislation.29 Accordingly the environmental objective in relation to the MSFD
doesn't really add anything to the existing regulation or expresses any further ambitions.
There are two indicators established for assessing if Denmark is approaching the objective. The one is the
concentration in sediment and biota of mercury, cadmium, zinc, copper, lead, chromium, nickel, arsenic,
TBT and PAHs, the other is cell injury, lysosome stability and imposex in eelpout, mussels and snails.30
The gap-analysis in the Marine Strategy Framework Directive is implicit in analysis of pressures and impacts
in the initial assessment, cf. article 5(2)a. The programmes of measures will be published in 2015 and made
operational in 2016. It is therefore yet to be seen if they will address biocides from antifouling paints.

3.5 Legal status of objectives, standards and managements plans
There is no clear general perception of the legal effect of the environmental objectives according to the
WFD. Based on the wording of the directive, it has been argued, that the non-deterioration obligation is an
obligation of result, while the obligation to reach GES and GEP is more of an obligation of best effort.31 On
the other hand the clear deadlines and provisions for exemptions have been used as an argument for
24

Miljøministeriet Naturstyrelsen, ‘Basisanalyse for vandområdeplaner 2015-2021’, 2014, 34.
Miljøministeriet Naturstyrelsen, ‘Danmarks Havstrategi - Basisanalyse’, 2012, 9.
26
Ibid., 11.
27
Ibid., 50.
28
Ibid., 66.
29
Miljøministeriet Naturstyrelsen, ‘Danmarks Havstrategi - Miljømålsrapport’, 2012, 23.
30
Ibid., 24.
31
Helle Tegner Anker, ‘Ny lovgivning til gennemførelse af EU’s vandrammedirektiv og EU's habitatdirektiv’, Tidsskrift
for Landbrugsret 2/2005, 55.
25
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seeing article 4 as a whole as an obligation of result.32 Apart from the issue of whether the WFD and the
MSFD reflects obligations of results or of best efforts, it is, however, also unclear whether the
environmental objectives (and environmental quality standards) are binding in the sense, that they should
be binding for the administration of the legislation in general, e.g. when granting a permit for dumping of
dredged sediments.
In the preparatory works for the Act on Environmental Objectives, that forms the basis for the first
generation of river basin management the river basin management plan, the programme of measures as
well as the environmental objectives where explicitly stated as binding for the authorities when exercising
their powers.33 It has, however, been emphasised in the preparatory works for the new 2013 Act on River
Basin Management Planning, that the environmental objectives are only binding for the measures specified
in the programme of measures. Moreover it has been stressed, that the programme of measures should
only contain measures with "the aim of" archiving the environmental objectives.34 The wording indicates
reluctance in seeing the environmental objective as generally binding for all public administration, but
rather as objectives when designing the programme of measures.35 However, in the proposed Statutory
Order on Measures, the measures and objectives are established as a binding reference for permit etc.
granted by the authorities.36 Which decisions and activities they exactly will be considered binding for, is
yet to be seen.
Due to the particular Danish difficulties in adopting river basin management plans there is so far very
limited experiences as regards the enforcement of environmental objectives, quality standards and
programmes of measures related to the WFD. In general, the status of the aquatic environment, including
the environmental quality standards, should be assessed as part of the river basin management process
and should lead to adjustments of the programme of measures if needed. There is no possibility for
administrative appeal concerning objectives and measures, but it is considered possible to challenge them
in court.
There are no general possibilities for the Nature Agency to enforce the implementation of the identified
measures in the RBMP’s. The enforcement and the options for appeals will rely on the relevant legislation,
i.e. if a permit has been granted under the Environmental Protection Act without appropriate consideration
of the environmental objectives and quality standards.

4 Product related regulation
4.1 Summary
There are an unidentified number of biocidal antifouling products available on the market. According to the
Environmental Protection Agency there has been no authorisation of antifouling products under the
32

Lasse Baaner, ‘Den Danske vandplanlægning - Vandplaner og miljømål’, Juristen 3/2012, 125.
Miljøministeren, ‘Forslag til lov om miljømål m.v. for vandforekomster og internationale naturbeskyttelsesområder.
Lovforslag nr. L 15’, 2003, comments to § 3.
34
Miljøministeren, ‘Forslag til lov om vandplanlægning. Lovforslag nr. L 71’, 2013, 11.
35
See also Lasse Baaner, ‘Den nye lov om vandplanlægning’, Tidskrift for Miljø 5/2014, 147–52.
36
Miljøministeriet Naturstyrelsen, ‘Udkast til Bekendtgørelse om indsatsprogrammer. 18. december 2014.’, 2014.
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previous Biocidal Directive, and so far no authorisations have been granted under the Biocidal Regulation
either. Import, marketing as well as use of antifouling paints shall comply with a statutory order on
antifouling paints which prohibits marketing and use of some substances and sets standards for copper
based paints. There is no relevant enforcement information available as regards the possible marketing of
illegal paints. Inspections by the Environmental Protection Agency in marinas have not recorded any use of
illegal paints on leisure boats. There appears to be a general awareness of the rules among yachting
organisations as well as marinas.

4.2 Marketing and retail sale
4.2.1 Production of biocidal antifouling products in Denmark
The Danish company Hempel is one of the world's leading producers of paint for ships and marine industry
– including biocidal paints.37 The company had in 2013 a net profit of 65 million EUR and around 3.600
employees. The goal is to become one of the world’s top-10 coatings manufacturers.38 It has factories in a
large number of countries including Poland, UK, Saudi Arabia, China, Argentina, India, Russia, Malaysia and
Kuwait, but there is no longer any production of paint in Denmark.39
4.2.2 Import, sales and marketing
The Statutory order on import, sales and marketing of antifouling paints (1429 /2014) issued according to
the Act on Chemicals have since 1999 established uniform rules for import, sale, marketing and use of
biocidal paints for antifouling purposes.
The rules are set out in § 2-4.






It is prohibited to import, sell and use antifouling paints containing irgarol on boats less than 25
meters.
It is prohibited to sell, import and use antifouling paints on leisure boats that releases more than
200 micrograms copper/cm2 after the first 14 days and 350 micrograms Cu / cm 2 after the first 30
days.
It is prohibited to import, sell and use any antifouling paints on leisure boats that predominantly
sail in freshwater.
It is prohibited to sell, import and use any antifouling paints on leisure boats in saltwater, if the
boat is less than 200 kg unless it is a wooden boat or it has a berth in an A or B port.

According to § 5 in the Statutory order antifouling paints should be labelled with this text: Do not use for
leisure boats used predominantly in fresh waters. Not for use in leisure boats less than 200 kg that is
predominantly used in salt waters. This prohibition does not apply to wooden boats used in salt water, and
leisure boats that have permanent berth in marinas, that in the insurance industry's list of marinas are
classified as "A" or "B" marinas.

37

See Hempel, ‘About Hempel’, n.d.
Hempel, ‘Annual Report 2013’, 2014.
39
Berlinske, ‘Hempel lukker produktion i Lyngby’, 2008.
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From January 1, 2018 the order prohibits painting leisure boats with all sorts of paint that release
substances classified with risk phrase R53: "May cause long-term adverse effects in the aquatic
environment". Originally the ban on R53 biocidal paint for leisure boats was set to enter into force on
January 2003, cf. Statutory order 761/1999, but it has been postponed five times – most recently to
January 2018, cf. Statutory order 1429/2014. Furthermore, a previous ban on the use of products
containing diuron was apparently no longer prohibited as compared to the previous order no 1257/2011.
Apparently it was a pressure from the Association of Marinas in Denmark and probably also the Danish
Association of Yachtsmen that resulted in postponing the ban.40 It appears that the pressure to postpone
the ban is linked to delays in the EU procedures under the Biocidal Directive and now the Biocidal Products
Regulation as regards the review and authorisation of active substances at EU level. It has been considered
unfortunate to move ahead with a Danish ban if it would result in only a limited number of products
available for antifouling purposes.
The Danish Working Environment Authority keeps a register of products, the Product Registry, with can
have health hazards when used commercially, including products for anti-fouling purposes. Companies
have a duty to notify hazardous chemical products to the Product Registry, the notification is free of charge
and are done online by filling a form. The notification duty applies to companies that produce, import or
change the trade name of hazardous chemical products in quantities exceeding 100 kg per year. If the
product is for private use only, there is no duty to register. By Spring 2015 there were around 150
registered antifouling products in the Product Registry.41
4.2.3 Authorisation of antifouling products
Authorisation of antifouling products has in Denmark been based on the transitional measures of first the
Biocide Directive and now the Biocidal Regulation. This means that no authorisations have been granted in
accordance with the Biocide Directive or the Biocidal Regulation in Denmark.42 The first authorisations are
expected to be processed after the approval of P21 active substances at EU level. In accordance with the
Biocidal Product Regulation biocidal products are to be authorised by the relevant national authority (in
Denmark the Environmental Protection Agency), a similar authority in another EU country or the European
Chemicals Agency, ECHA.43 The Environmental Protection Agency estimates that about 1,700 new products
need an authorisation, including a number of antifouling products.44
4.2.4 Supervision and enforcement
No information has been found on supervision and enforcement of legislation concerning import, sales and
marketing of antifouling products.
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4.3 Application and use
4.3.1 The boat owner's legal responsibility when painting his boat
The Statutory order on antifouling paints (1429/2014) also addresses the boat owner and his use of paint
for his boat. It is, thus, prohibited to use irgarol on boats less than 25 meters. The general release rate on
copper release in paint for leisure boats also applies to the boat owners' use of paint. The release rate in
the paint may not exceed 200 micrograms Cu / cm2 after the first 14 days and 350 ug Cu / cm2 after the first
30 days.
It is also prohibited for the boat owner to use antifouling paints on leisure boats that predominantly sail in
freshwater. For boats less than 200 kg that sail in salt water, you can only use antifouling paints if it is a
wooden boat or if the boat has a berth in an A or B port.
4.3.2 Inspection and enforcement by the authorities
The Environmental Protection Agency in 2010 carried out an inspection on the use of illegal antifouling
paints as well as waste handling in 15 marinas countrywide. The purpose of the campaign was to check if
the boat owners complied with the rules of the statutory order on antifouling paint – and to investigate
whether there was still illegal paint containing TBT in use.45 The inspection did not show any use of illegal
paints. It was repeated in 2011 where a large number of yachts in 25 marinas were tested for illegal
paintings, but with the same result.46 No use of illegal paints was recorded at all.
4.3.3 Involvement of the yachting organisations
The Danish Association of Yachtsmen has an explicit strategy of contributing to compliance with the
regulations on antifouling paints,47 and regularly has articles about the subject in its member's magazine.48
Also the Association of Marinas in Denmark has contributed actively to the acceptance and compliance
with the rules on antifouling paints with articles in magazines49 and information on its homepage.50
4.3.4 Enforcement by the marinas
The marinas can enact their own regulations for use of the marina – including provisions concerning boat
owner´s use of biocides (see section 2.5). Those provisions are supplementary to the standard regulations
and they have to be approved by the Danish Transport Authority, cf. the Harbour Act. It is not unusual that
such local regulations include instructions for the use and handling of biocidal paints and contribute to the
enforcement of the rules.51
In addition to that, there are examples of marinas including regulations on handling biocidal paints in their
Articles of Association together with rules of procedure, membership, etc. Such privately enacted
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regulations can for example declare that the use of banned antifouling paints will cause loss of the right to
a berth in the marina, and be regarded as a major misconduct of membership.52

5 Waste management and other environmental requirements
5.1 Summary
More than 80 % of the Danish leisure boats are estimated to be mooring in a marina, and there are some
general guidelines and waste regulations as regards handling dust and scrapings in the marinas. When it
comes to wastewater from wash down areas, there is no general information available concerning
practices, permits or common conditions.

5.2 Waste management
Dust and scrapings from leisure boats became an issue during the 1980-ies and was in a report published in
1992 by the municipality of Copenhagen recognised as a major pollution problem needing urgent
response.53 From 2001 to 2002 a collaborative project between the Danish Association of Yachtsmen and
the National Institute of Environmental Surveys worked on the issue. The project was supported by the
Environmental Protection Agency and resulted in a set of guidelines for environmentally friendly
maintenance of leisure boats.54 The core of the guidelines was use of low tech methods like vacuum
cleaners for collecting dust and scrapings. The report made the basis for an agreement between the
Minister of Environment and the Danish Association of Yachtsmen on an action plan on antifouling for
leisure boats.55 The guidelines were further operationalised and published by the Danish Association of
Yachtsmen,56 then followed by a campaign in 2003 established by the Environmental Protection Agency,
the Danish Association of Yachtsmen and the Association of Marinas in Denmark.57
The campaign was followed by a survey in 2004.58 Around half of the 350 Danish marinas participated in
the survey, and almost all (97%) were familiar with the campaign. 77% of the marinas had invested in the
technology, and those marinas were considered to harbour 88 % of the Danish leisure boats.
Dust and paint scrapings are considered solid mixed chemical waste (waste code 08 01 21). The
municipality is the relevant authority on waste management, cf. the Environmental Protection Act. The
municipality enacts a waste regulation according to § 19 of Statutory order no. 1309/2012 on waste. The
waste regulation is binding for industries as well as households. It is therefore also binding for marinas as
well as the boat owners.
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Waste can be either collected from the households or delivered by the citizens at municipal waste facilities.
It can also be handled by private waste companies assigned by the municipality, cf. § 20-22 of the Statutory
Order no. 1309/2012 on waste. In most municipalities chemical waste like dust and scrapings from leisure
boats will have to be delivered by the boat owner (or the marina) at the municipal waste facilities.
About 80 % of the leisure boats in Denmark are considered to moor in an established marina.59 When
cleaning and maintaining a boat at home the general municipal waste regulations apply. It is however more
difficult to enforce as well as monitor compliance with the waste regulation at private homes.
The general waste regulation is supplemented by regulations concerning the use of marinas. The standard
regulation on the use of Danish marinas and small fishing harbours – established according to Statutory
order no. on 9139/2002, include rules for the boat owner when maintaining his boat. According to § 4.3
repair work should always be done in accordance with environmental regulations, and the produced waste
from the work must always be collected and disposed of in accordance with the instructions at the marina
and the environmental regulations. According to § 4.6 cleaning of vessels that are painted with biocidal
antifouling paints may only be done in designated areas. It is common, that the marinas give further
guidelines on how to handle dust and scrapings on their homepages.60 There are also examples of marinas
that strengthen the regulation for the marina concerning dust and scrapings, so only equipment and
methods approved by the board of the marina are allowed.61
All ports – and marinas if they are not a part of a port – also have to prepare a waste management plan cf.
Statutory Order no. 415/2012 on port waste facilities for ship-generated waste, on ships' waste delivery
and waste management plans. However, this plan only covers ship-generated waste and not waste as
scrapings and dust generated on land during maintenance of the ship. Anyhow there are several examples
of marinas including handling of dust and scrapings from leisure boats in their waste management plan.62

5.3 Wastewater management
According to § 27 of the Environmental Protection Act, contaminants cannot be discharged into
watercourses or the sea unless a permission is granted. This general ban includes both sewage water and
other pollutants like substances from anti-fouling products in wastewater from cleaning of boats. It is the
municipality that grants discharge permits for such wash-down areas.
If a discharge or wastewater system is not environmentally sound, the municipalities are also entitled to
require the necessary improvement or renewal of the facility, and/or change the terms specified in an
existing discharge permit if the previously established conditions are deemed inadequate or insufficient.
There are no general guidelines for wastewater from marinas and wash-down areas, but terms and
conditions have to be set in accordance with the combined approach, where use of best available
techniques always are required, and also stricter emission limit values if the application of the best
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available techniques is insufficient to ensure that environmental objectives and environmental quality
standards of the water body in question are met.

5.4 Environmental permit requirements
Establishment of new marinas or other facilities like ramps or boatlifts on the coastline require a permit
from the Coastal Directorate according to § 16a of the Act on Costal Protection. The establishment of
harbours also requires a permit under the Harbour Act. An environmental impact assessment (EIA) and/or
an assessment of the possible impact on Natura 2000-sites – or at least a screening – is likely to be required
for such permits. Furthermore, the establishment of onshore constructions and facilities will normally
require a local plan or a rural zone permit. Such permit and planning requirements mainly aim to safeguard
planning, landscape as well as coastal protection interests. There is normally no requirement of an
environmental permit for marinas. The general rules in the Environmental Protection Act will apply,
including a permit for wastewater discharge as mentioned above and a general prohibition to place
substances on the ground that may pollute soil or groundwater.

5.5 Supervision and enforcement
There has not been available information as regards supervision and enforcement of waste regulations
related to antifouling paints.

6 Contaminated land and sediments
6.1 Summary
Most storage areas in marinas are believed to be registered as contaminated due to the pollution with dust
from boat maintenance and other activities. Also sediments in marinas are usually contaminated to some
extent. When dredging most of the sediment is dumped at sea, but heavily contaminated sediments are
disposed on land. There are no general strategies developed for the management of sediments from
harbours and marinas, but dumping of dredged materials is subject to a permit cf. § 26 of the Act on
Protection of the Marine Environment. The permit can only be granted if the contamination is in
insignificant quantities and concentrations.
Clean-up of contaminated land is a complicated issue depending not only on who can be held liable, but
also on when the pollution has occurred. In principle, it should be possible to hold owners or operators of
marinas liable for clean-up if the pollution has taken place after 1 January 2001.

6.2 Surveys
The problem of contamination of marinas was put on the agenda in the early 90-ies. A report on
contamination of winter storage sites for leisure boats in Copenhagen area was published in 1993. The
report estimated that winter storage sites older than 35 – 70 years were contaminated exceeding the limit
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on 500 mg cobber per kg dry matter of soil.63 Later surveys showed concentrations of diuron up to 1.8 µg
per kg dry mater of soil and for irganol 4.6 and 10 µg per kg dry matter of soil.64
When it comes to sediments, analyses of TBT concentrations from harbours have showed concentrations
between 30 and 4950 µg TBT/kg dry weight. Irgarol have shown typical concentrations in marina sediments
between 10 and 25µ g/kg dry weight. Diuron has been found in marine sediments up to 0.83 µg/l.65
The Environmental Protection Agency initiated in 2000 a number of projects in order to establish strategies
for the management of contaminated sediments from harbours. The result was a number of reports66 but
apparently not a published strategy as such. It is, however, important to be aware, that only a part of the
pollution of harbour sediments originates from anti-fouling products. A large part of the pollution seems to
originate from wastewater and urban activities in the area draining to the harbour.67

6.3 Registration of contaminated land
The Act on Contaminated Soil regulates the identification, use and rehabilitation of contaminated land.
The regional authorities have the task of identifying and registering contaminated sites. The sites are
registered according to the knowledge about the contamination. A parcel is registered at knowledge level 1
if there is evidence of activities that may have caused pollution of the soil. No actual sample or tests are
needed to register an area on knowledge level 1, but only historical data on a potential polluting activity on
the site. Areas, where tests show evidence of contamination are registered on knowledge level 2.

Figure 4: The process of designating contaminated sites
According to the ministerial guidance marinas are among the sites that can be registered as contaminated
at knowledge level 1.68
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6.4 Restrictions on contaminated sites
When a marina is registered as contaminated, building and development is generally subject to an
evaluation and possibly also further restrictions depending on the contamination and the intended use of
the site. A permit from the municipality is needed in order to use contaminated sites for pollution sensitive
purposes according to the Act on Contaminated Soil § 8. In practice this doesn't seem to pose larger
problems for the marinas.
Removal of soil from the site is subject to notification of the municipality; cf. Statutory Order no. 1479/2007
on notification and documentation when moving soil.

6.5 Liability requirements
When it comes to liability for contamination of the soil in marinas, the situation can be rather complicated.
One has to distinguish between the owners of the land, the operator of the marina, and the polluter. The
owner of the site – e.g. the municipality – is not by default responsible for the activities carried out by the
operator of the marina, and the operator – e.g. the board of the marina – is not by default responsible for
the activities carried out by the individual polluters.69
The issue of clean-up liability concerning existing soil contamination has given rise to considerable doubt.
Originally contaminated soil was managed in accordance with the Environmental Protection Act, where the
courts in general established that liability for soil contamination was only present if negligence could be
proved.70 In January 2000, the Act on Contaminated Soil, established a strict liability for polluters to clean
up soil contamination.
Today the operator of a marina – being the board or municipality – will in principle be liable for the soil
contamination due to activities after 1. January 2001 in the marina and can be ordered to clean-up the
contamination. However, most contamination dates back to activities before 2001, and in that case a cleanup liability will according to case law depend on whether the marina has acted negligent or not. It seems
unlikely on these grounds that a marina can be held responsible for the contamination and be ordered to
rehabilitate the contaminated sites. It is unlikely that it will be possible to hold individual boat owners liable
for the contamination due to scrapings throughout the years.

6.6 Sediment management
Sediment disposal and management has been on the agenda since the 1980-ies.71 Sediment from harbours
and marinas can generally be dealt with in two ways. It can either be dumped at sea or stored on land at
designated dumpsites or areas where the use or storage of contaminated soil causes no risk for further
contamination of soil or groundwater resources. Dumping the sediment at sea is by far the most
inexpensive and the preferred solution for the marinas.
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The Environmental Protection Agency initiated in 2000 a number of projects in order to establish strategies
for the management of contaminated sediments from harbours.72 Most of the published knowledge dates
back to those initiatives.
There is a great variation in the figures on dredged and dumped sediments. A report from 2001 estimates
that dredged sediments from harbours and marinas amount to 3.000.000 m3 annually, and that 80 % are
dumped at sea while 12 % are deposited on land.73 The rest are used for other purposes, e.g. sand used for
coastal protection where the sea erodes the coastline or as raw materials in construction or industries.74
Other surveys estimated 800-900.000 tonnes to be dumped annually, and 230 – 425.000 tonnes to be
deposited on land.75 Figures from 2009 indicate that 2.400.000 m3 equivalent to about 4.000.000 tonnes
are dumped at sea.76 There is a significant variation in the costs for the harbours depending on the disposal
of the dredged material. Dumping at sea is generally estimated to be five times cheaper than more
controlled disposals.77
Recently new strategies seem to emerge where the sediments are used locally for coastal protection
purposes preventing the erosion downstream harbours and marinas.78 That might change the costs for
disposal as well as the need for reducing the amount of pollutants in dredged materials from harbours.
6.6.2 Dredging or digging
Dredging or digging in sediments – or the sea bottom in general – normally requires a permit from the
Coastal Directorate, cf. the Coastal Protection Act. A permit application should be subject to an EIAscreening and the potential effects on nearby Natura 2000 areas should be examined.
6.6.3 Dumping sediment at sea
Dumping the sediment at sea is administered according to the Act no. 963/2013 on Protection of the
Marine Environment, the Statutory Order no. 32/2011 on Dumping of Sediment and the accompanying
guidelines issued by the Nature Protection Agency.79 This regulatory framework implement rules and
guidelines for the dumping of dredged material in the Convention on the Prevention of Marine Pollution by
Dumping of Wastes and Other Matter (London Convention), the Convention for the Protection of the Baltic
Sea environment (HELCOM) and the Convention for the Protection of the Marine Environment of the North
Atlantic sea (OSPAR).
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The relevant authority is the Danish Nature Agency. Dumping of dredged materials is subject to a permit cf.
§ 26 of the act on Protection of the Marine Environment. The permit can only be given if the contamination
of the material is in 'insignificant quantities and concentrations'. These concepts are derived from the
marine conventions.
When it comes to concentrations of polluting substances – including copper and TBT from antifouling
paints, the sediments are categorised in A, B and C. Category A sediment is always suitable to dump.
Category B sediment is subject to an individual evaluation, but will normally be dumped on a suitable site at
sea. Category C sediment will normally have to be deposited on land.80
Category
A
B
Cu
< 20 mg/kg
20-90 mg/kg
TBT
< 7 ug/kg
7-200 ug/kg
Limit values for substances from antifouling paints in harbour sediment.

C
> 90 mg/kg
> 200 ug/kg

When it comes to quantities, there is a total limit on the amount of TBT and copper to be dumped from a
single port or harbour. The rule of thumb is 1 kg TBT of TBT and 200 kg of copper per year.
As dumping is considered a discharge to the aquatic environment it is also subject to an evaluation
according to Directive 2008/105 on environmental quality standards in the field of water policy, as
implemented by Statutory Order no. 1022/2010 on Environmental Quality Standards for Discharges to
Water Courses, Lakes and the Sea.
The dumpsites are approved on a case by case basis. However, it seems that initiatives are taken to include
the designation and approval of dumpsites in the river basin management planning according to the Water
Framework Directive.81 The regulatory framework for the river basin management planning in Denmark has
recently been amended, and it is not clear, how the assignment of dumpsites is to be handled in the future.
The permit cannot be granted if it itself or in combination with other plans or projects may harm a Natura
2000-site, cf. the Habitats Directive article 6(3). These rules are implemented in Denmark by Statutory
Order no. 408/2007 on internationally protected nature sites. In some cases sediments are used for coastal
protection purposes and will in such cases require a permit from the Coastal Directorate.

6.6.3 Using or depositing the sediment on land
If the sediment is too polluted to be dumped, it must be deposited, recovered or used on land. It is the
municipality that according to chapter 5 of the Act on Environmental Protection approves land deposits of
dredged materials. Together with Statutory Order no. 719/2011 on landfills the provisions in the
Environmental Protection Act implements Directive 1999/31/EC on the landfill of waste. The landfills can be
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located either in proximity to the harbour and only used for dredged materials or further away and used for
mixed waste.
For landfills constructed as settling lagoons, the permits concerning discharge of water and percolation is
given in accordance with Statutory Order no. 1022/2010 on Environmental Quality Standards for Discharges
to Water Courses, Lakes and the Sea, that implements Directive 2008/105 on environmental quality
standards in the field of water policy.
Depositing contaminated dredged materials is fairly expensive – as an average 3-10 times the costs of
regular dumping at sea.82 The costs are held by the marinas, and therefore the marinas have had a strong
interest in enforcing the regulation on antifouling paints towards the boat owners.83 However, antifouling
substances are not the only pollutants in the sediment. Antifouling may only be contributing significantly to
the content of TBT and copper. Most other pollutants come from land based activities and discharges of
wastewater.84 Reducing the use of antifouling paints does therefore not necessarily reduce the costs for
removal and replacement of the sediments.

7 Conclusions and ways forward
The report shows, that there is not much awareness of the problems of current antifouling practices. The
main focus has been on the prohibition of the most harmful antifouling products and on the use of illegal
paints including paints with TBT, but no scientific reports or public strategy documents identifies or
addresses the problems of the use of those antifouling products that are on the market.
Furthermore, from an environmental quality perspective the issue of antifouling paint has not been
addressed in the analysis forming the basis for the river basin management plans and the marine strategy.
However, among the indicators established according to the Marine Strategy Framework Directive, are
copper and the adverse effects on eelpout, mussels and snails caused among other substances by copper
are also mentioned. The programmes of measures will be published in 2015 and made operational in 2016,
and it is therefore yet to be seen if they will address biocides from antifouling paints. The programmes of
measures under the WFD and the Danish river basin management plans have not included any measures
regarding antifouling substances. It seems clear, that as long as the problems are not properly identified or
recognised in these planning processes, it is unlikely that any specific initiatives from the authorities will be
taken to address such problems.
Nevertheless, the ban on TBT and the initiatives to address use of illegal paints as well as the problems
caused by dust and scrapings provide an illustrative example of the benefits from collaboration between
the authorities and civil organisations in Denmark. The projects initiated in the mid 90’ies and executed
from 2003 ending up with guidelines for environmentally friendly maintenance of leisure boats supported
by the Danish Association of Yachtsmen, are likely to have made a change. The impact of the accompanying
82
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83
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campaign established jointly by the Environmental Protection Agency, the Danish Association of Yachtsmen
and the Association of Marinas in Denmark, where that 77% of the marinas invested in the recommended
technology. This was probably strongly supported by the legal framework, where offshore dumping of
heavily polluted sediment has gradually been restricted combined with the significant increase of the costs
for marinas if the sediment is to be disposed on land. The timing indicates some integration of efforts and
instruments, but to which extent is not documented by the report.
The collaborative approach and the close cooperation between the authorities and the organisations might
on the other hand have some negative impacts on the possible development and use of alternative
antifouling measures. The intended ban on of additional biocidal paints containing mainly copper has been
postponed several times since 2003 – presumable due to pressure from the Association of Marinas in
Denmark and probably also the Danish Association of Yachtsmen.
There seems to be no active development of alternative antifouling measures in Denmark, e.g. mechanical
cleaning facilities, boat scrubs etc., or even of less harmful antifouling paints or other products. In general,
there appears to be no specific legal obstacles as regards the use of alternative antifouling measures. If,
however, mechanical cleaning facilities are established in marinas there is likely to be certain requirements
as regards handling of wastewater etc. from such facilities. Furthermore, it appears that the approval of
new – possibly less harmful – antifouling paints could be influenced by the time-consuming procedures
under the EU Biocidal Products Regulation as regards the assessment and approval of active substances.
As possible ways forward to we have identified the following issues distinguishing between
voluntary/informative measures and direct regulation/regulatory measures:
1. Voluntary measures


An information campaign as regards alternative antifouling measures, e.g. mechanical cleaning



Development of codes of conduct in marinas or boat clubs

2. Regulatory measures


Ensuring that antifouling issues are adequately dealt with in RBMPs and marine strategies,
including a clear distribution of competences



Effectuating the ban on R53 antifouling paints



Ensure that antifouling paints are addressed in waste management plans and wastewater permits
in marinas (and harbours)
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Appendix
Actor
Importers and retailers
biocidal anti-fouling paints

Boat owners

Responsibility
Based on legislation
of Place only labelled and authorised Statutory order on import,
products on the market.
sales and marketing of
antifouling
paints
(1429/2014)
Comply with the restrictions on Statutory order on import,
use of antifouling paints
sales and marketing of
antifouling
paints
(1429/2014)
Comply with the waste regulations
of the municipality and the marina Statutory
order
no
when maintaining the boat.
1309/2012 on waste.
Statutory
order
no
9139/2002 on standard
regulation on the use of
Danish marinas and small
fishing ports

Marinas, boat clubs

Regulations
established
according to private law.
Comply with municipal waste Environmental
protection
regulations and permits for act.
wastewater
Statutory
order
no
1309/2012 on waste.
Prepare a waste management plan Statutory Order no. 415/2012
on port waste facilities for ship(ship-generated waste)
generated waste

Municipalities

Enact local waste regulations and Environmental
permitting wastewater discharges. Act.

Protection

Statutory
order
1309/2012 on waste.
The Nature Protection Agency

Prepare river basin management plans
and marine strategy.

no

Water Planning Act
Marine Strategy Act

General responsibilities on the
legislation on management of nature
and natural resources, including the
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Water Planning Act, the Marine
Strategy Act and the Nature
Protection Act.
Establishment
of
environmental
objectives and quality standards for
the environment.
Permits for dumping of dredged
sediments at sea

The Environmental
Agency

Protection

The Marine
Protection Act.

Environmental

General responsibilities for guidelines
and instructions on the legislation on
waste and protection of the
environment.

The Environmental Protection
Act

Authorisation of biocidal products

The Chemicals Act

Enforcement of the rules on import,
sales and use of antifouling products.
Coastal Directorate

Generally permit requirement re.
offshore installations, including the
establishment of marinas, boatlifts
etc. and dredging of sediments.

The Coastal Protection Act

The Transport Authority

Standard regulations for harbours,
including marinas and approval of
supplementary regulations

The Harbour Act
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